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BACKGROUND
IBC is considered as one of the key structural reforms in India that aims to resolve abundant NPA
conundrum. NPAs recovered by scheduled commercial banks through the Insolvency and
Bankruptcy Code (IBC) channel increased to about 61 per cent of the total amount recovered
through various channels in 2019-20 against 56 per cent in 2018-19, according to latest Reserve
Bank of India (RBI) data.1
The Code replaced earlier multi-layered insolvency and bankruptcy procedure and was envisaged
as a cure-all solution for the resolution of distressed organizations in India. Under the old regime,
the prominent statutes that governed the resolution of non- performing assets were the Sick
Industrial Companies Act, 1985 (SICA), RDDBI Act that was enacted in 1993 and SARFAESI
Act which came in year 2002. It took as long as 4.3 years on an average to resolve an insolvency
during this regime. Data available from Eradi Committee findings clearly highlights the lack of
successful resolution of sick companies under SICA which was only 19%. Though SARFAESI
did expedite the recovery process to some extent, its effect was limited to realization of secured
assets.
The Code has completed almost 4 years and we have seen that there have been some hits and
misses. It is important to focus on the gaps and strengthen the ecosystem. In this regard, Centre for
Insolvency and Bankruptcy undertook research on “Study of stagewise delay of CIRP”. This study
was taken for the first time in the country since the coming of the Code.
Some of the pain areas that have emerged from the research has thrown light into need for more
options for restructuring. Interestingly, delayed timelines have been the biggest roadblock for
realisation promise into delivery for the Code. These pain areas have been discussed in the
subsequent part of this report.
The World bank notes that there is a need to develop a more informal framework for the insolvency
resolution process.2 In many cases, the resolution of debt problems through non-judicial means
has proven to be less disruptive and more effective than formal insolvency procedures. Indeed, our
experience suggests that restructuring can be facilitated through an appropriate legal enabling
framework and the introduction of simplified procedures that encourage parties to negotiate an
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enforceable solution to corporate indebtedness.3
India has limited options for informal
restructuring in form of RBI prudential framework and scheme of arrangements. Both of these
have their own limitations as addressed in this report.
Scheme of Arrangement has been globally used as an effective tool for debt restructuring. Despite
its global popularity as a debt restructuring tool, it has been scantily used in India. It is one of the
oldest techniques of debt restructuring and is still one of the most favored mechanisms in other
jurisdictions like the UK and Singapore due to its inherent benefits. However, when it comes to
India, purely contractual restructuring in form of intercreditor agreement, currently under June 7
circular, has gained more acceptability amongst debtors and creditors despite its own
inefficiencies.4
Another option for strengthening informal restructuring is introducing pre pack insolvency. While
pre pack is one of the good options to address this concern, one needs to be cautious in bringing
any new regime that may disturb the existing framework, especially when the existing framework
is relatively new. Ways need to be explored on how to reconcile the pre pack insolvency resolution
process within the framework of IBC or Companies Act 2012. Singapore has recently adopted a
novel approach in effecting prepack through schemes. Through a simplified voting and
classification of creditors, the prepack was concluded in less than 3 months.
The first part of this report will discuss the pain areas that have emerged from the research
undertaken by the Centre. This part underscores the needs for strengthening informal restructuring
framework in India. The second part of the report briefly discusses the existing informal
restructuring framework and concludes with limitations that exist in the existing framework. Third
part of the report draws conclusion from the preceding text and argues a need for Pre-Pack
insolvency in India. However, the Pre-Pack insolvency is not free from concerns. The fourth part
of the report highlights certain concerns that “pre pack insolvency'' has in general and also
addresses some particular concerns with the Sub Committee Report on Pre-Pack Insolvency. The
fifth part discusses the recommendations put forth by the Centre on addressing the particular
concerns. It also offers two important thoughts on how to reconcile the proposed pre pack within
the existing framework of law and how to strengthen SOA to enable quick debt restructuring in
India.
It is our firm belief that the Report will help the Ministry of Corporate Affairs in its policy decision
on the aforesaid subject matter.
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PAIN POINTS IN IBC
Centre for Insolvency and Bankruptcy had conducted research on “Study of Stagewise Delay in
CIRP”. The project was funded by IBBI.This research project aims to examine the stagewise delay
in Corporate Insolvency Resolution Process (CIRP) and explore the relationship between the
respective sector and the delay occurring in the CIRP.
It also attempts to analyse the relationship of delay in CIRP with the debt size of the Corporate
Debtor (CD). A two-pronged approach was adopted to study this. Firstly, data pertaining to 1189
companies (resolved companies = 224 and liquidated companies = 965 as of March 2020) was
analyzed based on information received from the CIRP Forms 1,2,3,4,5 and 6. Secondly, a survey
of those insolvency professionals was conducted, who have handled at least one CIRP. Total
respondents for the survey were 431 which is 37 % of the total population data.
The project offered some key findings as follows:

1.

Inordinate delay from the side of Adjudicating Authority

Admission of application for CIRP takes much longer than the prescribed timeline, both in
suggesting inordinate delay from the side of the adjudicating authority in admitting an application
for CIRP.
Pursuant to section 9 of the Code, 14 days’ timeline has been prescribed for admission of
application. However, the research findings suggest that the average number of days taken for
admission of applications under CIRP is 133 days. The findings of CIRP forms are substantiated
with the opinion of RPs. According to the survey results, 74% of RPs believe that it takes more
than 90 days for initiating CIRP, whereas only 1% of RPs said that applications get admitted within
14 days of filing. This is indicated in Fig. 1.
There are more than 9,000 applications that are pending admission before various NCLT benches.
Out of this, 5,485 have been pending for more than 180 days.
Further the aforementioned figures still do not show the complete picture as the date on which the
application is listed for hearing in the registry of NCLT is treated as the date of filing the
application. The countdown won’t start even if the application is pending to get admitted for 180
days. This means that the actual time taken is much higher.

Fig 1: Survey response on time taken for admission of application under CIRP

Also, the percentage contribution of each stage to the total delay reflects that 64% of the total delay
is caused in taking approvals of the resolution plan from CoC and adjudicating authority. It is
important to note that most of the CDs also get extensions at this stage.
The text mining result as indicated in Fig 2 explains the grounds on which the court granted
extension. It reveals “Litigation Period” and “Adjournment” as the most prominent reasons for
granting extensions to CDs. Also, the survey findings indicate timely admission as the most
important factor for securing the success of IBC.

Fig 2: Grounds for Extension of Application

Thus, it is found that litigation is taking maximum time and there is an urgent need to develop the
capacity of NCLT to reduce delay at two main stages i.e., admission & approval of resolution plan.
A separate study needs to be done to evaluate whether the delay is due to less number of judges at
NCLT or whether the productivity of judges is not up to mark. The latter signifies the need for
appropriate training as well as need for providing a conducive environment and support in form of

backend administrative functions which are vital for efficient performance of judicial function.
The survey findings also point towards reducing the delay at the stage of admission as one of the
most important factors for securing success of IBC. (Refer Fig 3).

Fig 3: Survey Response on most important factor for securing success of IBC

2. Challenge with sale of distressed assets
The research shows concerns with marketability and sale of stressed assets. While the issue of
information memorandum is taking place within the prescribed timeline i.e., 54 days, issuance of
EOI is significantly delayed in companies extending 270-day timeline suggesting impediment
from the side COC. Further the survey suggests that 60% of the time COC asks for extension of
prescribed time for expression of interest (Refer Fig 4).

Fig 4 Survey response on how often COC asks for expression of interest

The survey findings also indicate that marketability is a major concern and reason for delay in case
of liquidation (Refer Fig. 5).
If this delay is read in light of delay in issuance of EOI or its multiple issuances as observed in
many cases it can be safely concluded that there is scarcity of good resolution plans, thereby

resulting in the paucity of the RAs who could participate in sale of stressed assets. This clearly
indicates that there needs to be concerted efforts made in the developing market for stressed assets
in India. Also, it is trite to mention that if there is paucity of players in the market who could
participate in CIRP, such a broad restriction of 29A(c) may not be entirely conducive for the
overall growth of the Indian insolvency ecosystem.

Fig 5: Survey response on critical factors contributing to delay in liquidation

3. Non-Cooperation by CD
The study suggests Non-cooperation by CD as a major impediment to complete CIRP on time.
The various themes that emerge through the text-mining analysis done using Python on the
opinions of RPs duly filled in CIRP form to asses reason for delay, indicates the following bag of
words - books of accounts, non-cooperation and accessibility to financial information about the
CD (Refer Fig 6).
This is also indicated in the survey findings wherein 79% of RP’s are of the view that there is
general inhibition in sharing information 67% stated that it is tough to get financial and operational
information about the company undergoing CIRP (Refer Fig 7 & Fig 8).

Fig 6: Python results of CIRP forms to assess reasons for delay

Fig 7: Survey response on how supportive are corporate debtors & employees to RP

Fig 8: Survey response on access of information by RP

1. Higher Rate of Liquidation
The analysis of CIRP Form 5 suggests there were about 25% of the cases where CoC rejected a
resolution plan on the grounds of high haircuts and since there was only one bidder, the company
was pushed into liquidation.
“Liquidation Value” and “Haircut” are the most prominent themes that emerged out of text
mining on RP’s duly filed CIRP form to assess reason for rejection of plan. “Down Payment”,
“One Time Settlement” and “Finance” are other themes highlighted, which are related to the fact
that CoC prefer either value above liquidation or are interested in upfront payments. The other
noticeable themes are ‘plans lacking feasibility’ and ‘genuineness’ or having ‘compliance issues
(Refer Fig 9).

Fig 9: Python results of CIRP form 5 on reasons for rejection of resolution plan

The primary survey also highlights the demands of the creditors in terms of recovery where in 51%
of the respondents admit that less than 25% of haircut remains the constant demand of the creditors.

Fig 10 Survey response on expectation of COC

Also, 74% of the respondents submitted that creditors are more interested in getting upfront
payments as compared to suggesting the operational turnaround of the company.

e
Fig 11: Survey response on components of resolution plan preferred by CoC

While most of the survey results suggest that companies are pushed into liquidation because of
delayed timelines, however, the secondary data suggests otherwise. Nearly 80% of the CDs who
received the Resolution Plans and or even had the scope of having potential RAs were given an
extension of 90 to 180 days on revival grounds. Hence strict timelines does not seem to push
companies into liquidation.
To sum up, research indicates that the COC focuses on the upfront payment and hence tends
towards rejection of RP where the haircut is high. That may be the reason why for each 1 company
being resolved, 4 seems to be pushed towards liquidation. However, there are other themes also
which justify the rejection like plans lacking feasibility and genuineness. Also, given the fact that
most of companies which came under IBC in first four years were baggage of past from BIFR and
had only scrap value,5it would be difficult to make any firm conclusion based on the above.
Brouwer (2006) stated that the countries characterized by a creditor-oriented bankruptcy system
are often biased towards liquidations6. This is in contrast with countries, where bankruptcy laws
are more debtor-oriented and thus provide a distressed firm with more opportunities for survival
and reorganizations.7While making any conclusive inference whether this is true for Indian
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insolvency regime is difficult due to want of qualitative data, the issue of higher upfront payment
and which is also substantiated by the survey needs a deeper thought. It is beyond the scope of this
research to delve into details in these aspects, but the underlying concern of assessment of plan for
revival and not recovery needs to be given due concern.
5. IBC Procedure not apt for all sectors
Our research indicates that CDs from the service industry reflects more delays as compared to the
non-service/manufacturing industry. This requires further enquiry into correlation between nature
of assets in the service sector which is majorly non tangible to delay. The Insolvency and
Bankruptcy Code, a sector agnostic law, is not the best fit for restructuring the aviation sector. This
is due to multiple reasons. The aviation industry is characterized by capital-intensive assets, 81%
of which are the leased commercially-operated aircrafts. Grounding them for long, not only causes
financial losses but also results in massive maintenance expenditure. 8
The aforementioned limitations clearly establish that IBC though has been instrumental in rescuing
distressed corporates in India, it has its own limitations. Also, as noted by the World Bank any
good rescue regime must have a combination of both formal and informal frameworks. In the next
part we will discuss the limitations of existing informal rescue options.
LIMITATIONS WITH EXISTING FRAMEWORK
The Limitation of existing framework has already been discussed in a subcommittee report in
detail (Refer Annexure 1). However, at the cost of repetition we would still like to briefly point
out the limitation of existing informal framework.
RBI Prudential Framework
● Applicable only on RBI-regulated lenders.
● No Moratorium
● No Interim Finance Super Priority
● No Court Approval
● No Time limit
● Liability of CD in respect of past offences continues
Scheme of Arrangement
● No Moratorium
● Requires approval by 3/4th in value of creditors
● No Cross-Class cram down
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● No time limits
● No Super Priority interim financing
● Liability of CD in respect of past offences continues
Hence, it would be safe to conclude from the above discussion that all the existing options of
restructuring have their own limitation. Also, it is rightly noted in the subcommittee report on PrePack that while the preferred option for resolution, namely, CIRP has difficulties at during COVID
times, the liabilities of the debtor in respect of defaults - COVID-19 induced or otherwise - under
various other laws are not suspended, except to the extent of moratorium allowed by RBI. This has
two consequences a) either the company remains under stress for too long without any resolution
or b) the creditors seek every means to recover their dues. In either case, the company may not be
able to survive. This calls for a resolution mechanism that side steps the difficulties of the CIRP
and that brings into its fold the resolutions already happening in the shadow of the Code. Further,
a formal framework has a set process and, therefore, some amount of rigidities. However, the
market prefers flexibility to work out a tailor-made resolution best suited to the circumstances.
This calls for a semi-formal or hybrid option which has an element of informality, but sanctity and
advantages of a formal process.

GENERAL CONCERNS WITH PRE-PACKS
Market participants have raised the below mentioned concerns with introduction of prepack which
are discussed below1.
2.
3.
4.
5.

Replacement of Creditor in Control Model
Abuse by promoters
Current regime is sufficient
Safeguards for Unsecured Creditors
Suitability to MSME Sector

Though the concerns are well founded, the subcommittee on prepack has already provided enough
safeguards as discussed below: 1. Prepacks does not replace the Creditor in the Control Model
Pre packs are pre insolvency, alternate restructuring mechanism. It does not supplant but only
supplements the business rescue. The Sub Committee has recommended a hybrid approach of
Debtor in Possession model with Creditor in Control for pre pack with clear demarcation of
responsibilities of CD, COC & RP. While this could lead to some confusion, there is a need to
clearly demarcate the role of COC. Also, given the preexisting concerns that India had with the

debtor in possession model, participation of COC should be used as a tool for providing checks to
any abuse by the corporate debtor. For this purpose, it is important to clearly spell you the powers
of COC and in fact, enhance it wherever there is scope for abuse by the CD. For instance, section
28 of IBC which provides for Approval of CoC for certain actions during CIRP may not be directly
suited and thus scope of the section needs to be widened to make it suitable for pre pack which is
premised on debtor in possession model.

CROSS COUNTRY COMPARISON ON MANAGEMENT OF DEBTOR ENTERPRISE

2. Abuse by Promoters
One other concern that emanates from various stakeholders is that pre packs are subject to abuse
by the promoters which may be motivated to promote sale to connected parties. This concern is
not limited to India where the business landscape is driven by promoters and its family but also in
several other jurisdictions such as the UK9.
However, these concerns have been well addressed by the Subcommittee REPORT. There are
several safeguards provided by the committee as follows:
●
●
●
●
●

Applicability of 29A to extend to Pre packs
Swiss Challenge
CoC voting on certain key matters
Dissenting financial creditors are entitled to protection under 30(2) of IBC
Insolvency Professional driven process thereby ensuring independence of the person
driving the process.
● Any wrong information provided by CD would attract criminal liability.
● Insolvency Professional to be appointed with consent of unrelated FC unlike most of the
countries Like US, Poland
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3. Safeguards for Unsecured Creditors
The operational creditors and dissenting financial creditors are entitled to the protection of Section
30(2) of IBC, which receives at least the amount that they would have received in liquidation of
the debtor. Further, after a pre-pack has been completed, next pre-pack cannot happen until after
3 years have passed.
Prepack in current form offers two optimal approaches namely (1) without Swiss Challenge with
no impairment to OC’s and (2) with swiss challenge with rights of OC’s and dissenting FC’s
subject to minimum provided under section 30(2)(b).

SAFEGUARDS UNDER THE CURRENT REGIME

RECOMMENDATIONS
In response to the recently published recommendations of the Sub-Committee, Centre for
insolvency and Bankruptcy put forth its 4 key suggestions namely,
While there is a consensus among all stakeholders that the Pre-pack insolvency resolution process
is one of the most efficient means of achieving a going concern sale of the business, the concerns
as discussed above cannot be eschewed. To make the Pre pack work in India, we have to create
our own homegrown model of Pre pack that suits the indigenous business environment.
There have been concerns regarding the pre pack strategy that it does not adequately expose the
business to the market and so may fail to maximize value. There are also concerns that the process
disenfranchises unsecured creditors by frustrating opportunities to participate in the decisionmaking process and is insufficiently transparent and biased towards secured creditors. The recent
Report submitted by the Sub-Committee of ILC on Pre-packaged Insolvency Resolution Process
has highlighted most of these challenges. However, some issues that need a closer attention are
mentioned below: -

1. Pre-Default Stress as Trigger

One of the core features of pre-insolvency proceedings is the remediation of the deteriorating
financial condition of the debtor before it commits default or can be placed into formal insolvency.
The Report notes that default is not immune from misuse, it notes it as the most objective test.
Given that a prepack remedy is available to a corporate debtor as a business rescue measure,
applying the same test as that of insolvency may not be the correct approach. The Sub-committee
recommends using pre-default stress as a trigger for pre-pack but prefers it to be implemented
later. It is suggested that only pre-default stress should be treated as a trigger for pre-pack. If
balance sheet test is instead used as a trigger for initiating pre-pack, it would not only grant more
autonomy to the debtors to initiate such a process but would also ensure that a remedy is available
to remedy the over leveraged balance sheet of the corporate debtor, before it actually commits
default.
Pre-insolvency proceedings, at their core, inhabit a space on the spectrum somewhere between a
pure contractual workout and a formal insolvency or rehabilitation proceeding. They are
restructuring proceedings that corporate debtors can access before they become insolvent with the
aim of avoiding insolvency. They entail a surgical debt restructuring and an early intervention at
the first signs of distress, concentrating on financial creditors rather than creditors of the operating
business, permitting no, or limited, court involvement, avoiding stigma and reputational damage.

Hence, we believe that Prepack remedy is available to a corporate debtor as a business rescue
measure, applying the same test as that of insolvency may not be the correct approach.
The Sub-committee recommends using pre-default stress as a trigger for pre-pack but prefers it to
be implemented later.

Also, the subcommittee notes that prepack should be later made applicable also to defaults beyond
1 crore. We believe that having the same trigger point for IBC and prepack would result in
more abuse of process and would result in IBC being infructuous. The same has been
explained by the diagram below.

2. Voting Threshold needs to be revised
The subcommittee recommends that the CoC may have liberty to close the process with 66% of
those who are present and voting, if the CD engages in any activity which has potential to cause
depletion of assets or value to the detriment of creditors. We believe that the provided threshold
for approval is very low and subject to abuse. If voting criteria is high in formal insolvency i.e
CIRP10 which is a highly controlled process then for Prepack the threshold must at least be 75%
by value.
3. Applicability to MSME
The applicability of pre-packs to all kinds of corporate debtors, including MSMEs, will result in
bizarre implementation as there is no existing restructuring mechanism to resolve MSMEs.
Further, the reason cited by the sub-committee for including MSMEs in pre-pack’s applicability
is to reduce the burden of courts in making the initial determination of whether the corporate debtor
is an MSME or not. This is a skewed premise as MSMEs seek registration under the MSME Act,
2006 and such license/registration can validly serve as a valid proof.
In this regard, instead of making the option of pre-packs available to MSMEs, it is high time that
Section 240A of IBC is utilized to provide the MSMEs with an option of formal insolvency
proceedings. It is also pertinent to note that Pre-packaged insolvency is not a tool which has been
noticed in insolvency regimes of various jurisdictions since times immemorial but a tool which
has evolved consistently with practice and use around the world. It is because of the fact that
procedures and practices have been allowed to smoothly develop under a insolvency law for a
considerable period of time, post which if there is an observed pattern of frequent pre-packs, the
legislators have tried to give it due recognition by amending the then existing law and giving it a
statutory recognition. Hence, unless the insolvency procedures pertaining to MSMEs are allowed
to develop, it would be a hasty decision to implement or apply pre-packs to MSMEs.
Also, it is widely accepted that the insolvency framework for MSME must be simple and cost
effective. Prepack in current form is highly regulated and complex for MSME’s to handle. Hence
without any evidence we are not sure that prepack in current form would be beneficial for MSME’s
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Thus to sum up: -

●
●

●
●

The applicability of pre-packs to all kinds of corporate debtors, including MSMEs, will
result in bizarre implementation as there is no existing restructuring mechanism to resolve
MSMEs.
Reason cited by the sub-committee for including MSMEs in pre-pack’s applicability is to
reduce the burden of courts in making the initial determination of whether the corporate
debtor is an MSME or not.
○ H/W MSMEs seek registration under the MSME Act, 2006 and such
license/registration can validly serve as a valid proof.
MSME needs a special insolvency framework which must be cost effective, quick and
simple. Application of Prepacks to MSME must be backed by sufficient empirical
evidence.
A special framework under Section 240 A of IBC for MSME’s is already in the pipeline.

4. Restriction under 29 A (c) should not apply to prepacks11

Section 29A of IBC, pertaining to ineligibility of resolution applicants has been made
applicable to such pre-packs. However, it is ambiguous to understand the practical
implication of the Swiss Challenge vis-a-vis section 29A of IBC. The facts that the
ineligibility net of the promoters is too wide under section 29A and negligible promoters
would be ideally eligible to submit the resolution plan make it difficult to determine the
feasibility of any eligible promoter submitting a base resolution plan or challenging the
bid.
To this extent, as discussed by the Sub-committee at para 3.69 of this report, it would be
preferable to relax the ineligibility net of the promoters under section 29A of IBC,
specifically Section 29A(c) and later on, if the eligible promoters submit a resolution plan,
to have this resolution plan mandatorily examined by an expert panel, as is done in the UK.
Even though this would add an extra layer of regulation, this would not only bring more
promoters within the eligibility limit but also serve as a safeguard to any discounted bid
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made by the eligible promoters and double check the viability of the plan process of the
corporate debtor.

Thus, to sum up
● Diluting 29 A would be an additional incentive for CD to file on time and cooperate in
process.
● Already enough checks in the form of Swiss Challenge, Voting by COC, Protection to
Operational Creditors as under IBC
● Insolvency Committee Report 2018 has also stated that 29-A has a very wide import and
definition of connected party should be narrowed down
● 29-A accords suspicion on promoters as a class which may be correct for IBC as it is meant
to be the last resort but not for prepacks.
● Also, the timeline of one year of NPA under 29 A (c) is questionable because certain sectors
run in business cycle and it may take more than a year generally for the business cycle to
turn around.
● Trading on NPA for more than a year is not always a case of fraud and sometimes could
be done under genuine hope of revival.
● No other Jurisdiction has such a wide ban on connected party sales including US, UK,
Poland, Netherlands, Singapore.

5. More Autonomy to Resolution Professional
The Insolvency Professional or the Resolution Professional is the fulcrum of administration of any
insolvency process, whether it is formal or pre-pack, like in the UK, owing its independence in the
process. Hence, granting responsibility of preparation of Information Memorandum and collation
of claims to the corporate debtor might give rise to potential abuses by the corporate debtor. It is
pertinent that more autonomy is granted to the IP to conduct the process, with optimum legal
provisions calling for cooperation by the corporate debtor.

RECONCILING WITH EXISTING FRAMEWORK
As an alternate Prepacks could be merged with section 230 of CA 2013 (Schemes) as in Singapore.
In 2017, Singapore introduced some major amendments to their existing scheme of arrangement
mechanism and engrafted new features adapted from Chapter 11 of the US Bankruptcy Code to
accommodate pre-pack within the scheme. It envisaged features such as automatic worldwide
moratorium, moratoriums against holding companies and subsidiaries, super-priority rescue
financing, and extending the Courts' jurisdiction over foreign companies within the ambit of the
scheme. The changes allowed the applicant company to dispense with both the court hearing to
convene a meeting of creditors and the meeting itself, thereby truncating the normal scheme of
arrangement process.

In India, to adopt a similar approach, certain amendments would be needed such as provision for
moratorium, Cross Class cramdown etc.In this light, some possible reforms and approaches that
policymakers and adjudicators may adopt in considering the SoA are listed below1.

The moratorium for SoA that existed under the Companies Act 1956 must be reinstated,
albeit with somewhat different features. Rather than to provide the court with the discretion
to the NCLT to grant the moratorium, it could be made automatic for a short span of time,
say 90 days. Any extension thereof can be made at the discretion of the NCLT. This will
enable companies to resort to workouts with creditors without fear of enforcement action
by holdouts. At the same time, a temporary automatic moratorium coupled with extensions
at the discretion of the NCLT would ensure that recalcitrant debtors do not abuse the
protection. Moreover, guidelines may be formulated to stipulate the parameters on which
NCLT exercises its discretion to extend the moratorium so that there is clarity and certainty
to all players. Further, creditors may retain the right to approach the NCLT to vacate the

moratorium granted. The scope of the moratorium can be like that set out in the I&B Code.
In the absence of a moratorium under the CA 2013 (which is altogether inexplicable), the
SoA would continue to be the less preferred option for debtors in comparison with the
CIRP under the I&B Code.

2. The possibility of cramdown across all classes may be considered. Currently, the SoA is
the only restructuring option that requires classification of creditors while seeking their
approval to the scheme. Not only are classification issues complex and unwieldy, but also
strengthens the hands of holdouts if they constitute a majority within a class, as that class
can effectively hold up the entire scheme. Hence, suitable modifications may be considered
in the cramdown provisions under which a class of creditors is not allowed to veto the
scheme so long as all other classes approve it with the requisite majority and that the
scheme enjoys the overall support of all the creditors as a whole.Given that the
classification requirements are a hurdle in the SoA and that the alternative option of the
CIRP provides for cramdown across all classes, it is likely that parties will prefer to delay
their restructuring until a default scenario (so as to invoke the I&B Code provisions) rather
than to facilitate an early restructuring (by relying upon the SoA).

3. The approval of such a scheme is dependent on the approval of 75% in value of each such
class of creditors or members, which highly impairs the ability of the courts in cramming
down a class of creditors. However, if the classification of creditors is inserted into the
provisions of CA, with the approval contingent on 75% of all the creditors/members, then
it might effectively reduce the time involved in such an arrangement.

4. Under Section 230 of Companies Act 2013, once the scheme is approved by the requisite
majority, it has to be submitted to the courts for approval, where in the past, the courts have
not sanctioned the scheme in the past, as the scheme was unfair or not reasonable,12 which
has the potential to interfere with the commercial wisdom of the members/creditors who
voted on such a scheme. However, in the case of Miheer Mafatlal v Mafatlal Industries
(1996)¸ the SC laid down the broad contours of the courts in reviewing such schemes and
explicitly held it to be peripheral and supervisory and not appellate. Further, even recently,
in the context of IBC, the Supreme Court in the case of Essar Steel v SK Gupta had held
12

Ajanta (P.) Ltd., In re [2017] 77 taxmann.com 232 (Gujarat); also Aditya Birla Money Mart Ltd., In re
[2016] 76 taxmann.com 270 (Gujarat)]. Also see Cello Pens (P.) Ltd., In re [2017] 83 taxmann.com 399
(NCLT - Ahd.)

that the courts/NCLT must not interfere with the commercial wisdom of the Committee of
Creditors. Hence, restriction of the powers of the courts, in the form of proviso to Section
230(7) of the CA or a guidance, will be effective in removing the inefficacy of the schemes
at this juncture.

5. More clarity must be provided regarding the loan classification norms for restructuring
arising out a SoA. As discussed earlier, the reason for the popularity of the RBI frameworks
for restructuring is the fact that banks and financial institutions may available regulatory
forbearance and favourable treatment regarding recognition of NPAs in the case of debt
restructuring following those frameworks. This has driven the creditor community in India
towards the RBI frameworks, and caused them to obviate the scheme process. In order to
address these distorted incentives of the banks and financial institutions, the RBI must
clarify the loan classification norms for the SoA. To avoid any regulatory arbitrage, the
RBI must clarify that the treatment provided to restructuring carried out under its
frameworks would also be provided to restructuring under SoA. This will enable the
creditors to take advantage of several features of the scheme that are lacking in the RBI
frameworks.

6.

In the process of getting a scheme sanctioned, certain approvals from various authorities
such as official liquidator, regional director of companies, income tax authorities etc are
required. Discussion with experts has brought to light that these approvals take very long
and delays the sanction of the scheme, making this otherwise very useful instrument less
attractive for restructuring. It is suggested that in the long run, efforts should be made to
have a single window clearance for these approvals. In the meantime, a timeline may be
prescribed to each of these authorities to submit their observations and sanctions, failing
which, it should be considered as their deemed approval.

Alternatively, ways could be explored to bring pre pack under section 7 of IBC as a
precursor. Before the admission of section 7 application, compulsory mediation may be provided
wherein options for pre pack can be explored. To enable this a provision may be inserted in the
IBC for reference to a mediation cell with a 30-day interim moratorium on an application by
promoters before final adjudication of S.7 petition and to mediate a plan by intraclass cramdown
only. This would replicate RBI June 7 Circular within IBC framework.

Conclusion
In conclusion, it is submitted that while India introduced recent reforms that brought about a
paradigm shift in its approach towards corporate insolvency with the coming of IBC, the informal
restructuring mechanism has not received much attention. Apart from making some minor changes
to the rules relating to the scheme, the concept remained largely untouched, signifying its isolation
as a corporate rescue mechanism in India. Given the limitation of existing informal mechanisms
and challenges with the implementation of the Code, an enabling framework to promote debt
restructurings through informal mechanisms such as pre packs and schemes is need of the hour.
Combined, all of the suggestions of the Sub- Committee have the potential to address the issues of
transparency of and confidence in the pre-pack process identified. However, certain areas need to
be relooked into to make it more robust.
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UK

Initiation

US (Pre-negotiated
and pre-voted)
Directors appoint Debtor undertakes
an IP to evaluate negotiations with the
the
financial interested parties and
position.
finalizes the prepack reorganization
plan.

Management
Debtor continues
of the Debtor to manage, until
Enterprise
the administrator
is
appointed,
however sale is
sanctioned by the
court
on
the
appointment
of
the administrator.
Moratorium
No moratorium
comes into effect.

Poland

Netherlands

Debtor or creditor,
by
filing
an
application
in
court.
(Sale can be of a
part or whole of
debtor’s assets)
Can be filed at any
stage of bankruptcy
proceedings
{earlier had to be
filed
with
bankruptcy
proceedings}

A debtor submits
a request in the
court to appoint a
silent trustee, who
will evaluate the
financial position
of debtor silently
and see whether a
restart
after
bankruptcy
is
possible.

Debtor-in-possession An administrator is
proceedings.
appointed in some
bankruptcy
proceedings,
but
his role is minimal
as the sale is
negotiated by the
applicant already.
Automatic
stay
comes into effect,
once the petition
under Chapter 11 has
been filed.

Singapore

Creditor or the
debtor
can
propose
a
scheme
of
arrangement or
compromise.
(Pre-pack
is
different from a
normal scheme
of arrangement
as
pre-packs
dispense with
the requirement
of the courts to
call
for
a
creditors’
meeting)
When the silent Debtor-intrustee
is possession
appointed,
the proceedings
debtor continues
to operate as
usual.

Stay
on No moratorium is
enforcement
there till options
proceedings comes are
being
into effect, once explored by the
bankruptcy
is trustee and the

Court
may
impose
moratorium, on
an application
by
the

India
On the existence
of default, the
corporate debtor
may initiate prepack, after a
simple majority
consent
of
unrelated
financial
creditors
and
simple majority
consent
of
shareholders
have been taken.

Debtor-inpossession
proceedings
with
an
administrator
exercising
oversight on the
process.
Moratorium to
be
available
from
the
commencement
date
to
its
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declared
court.

Appointment
IP is appointed as
of IP, if any an administrator
and its Role
after the sale has
been agreed upon.

1

S. 1104(a) of the
Code permits the
court, on the request
of a party to appoint
a trustee (in cases of
fraud, dishonesty).

by

the debtor.

A court supervisor
administrator will
be appointed to
assess the pre-pack
application,
verifying
the

https://www.clydeco.com/en/insights/2020/08/scheme-of-arrangement-under-the-insolvency,-restru

corporate
conclusion date.
debtor, for 30
days and which
is extendable
further.

Moratorium
does not affect
the
commencement
or continuation
of
legal
proceedings
against
the
corporate
debtor,
that
have
been
prescribed
in
regulations, like
writs
for
actions in rem,
for
which,
however, leave
from the court
needs to be
taken.1
As noted above, a No role.
An IRP/RP will
silent trustee is
exercise
appointed
to
oversight over
evaluate the prethe process.
pack
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circumstances and
such securing
the
of debtor’s property.

Transparency
of the process

Very little, as sale
is agreed prior to
the appointment
of
the
administrator.

However
appointments
trustees are rare.
Disclosure
statement, pertaining
to information about
the plan, has to be
approved by the
court.

The
application,
once
submitted,
will be published
and sent to all the
secured creditors,
giving them 14
days to respond to
it, though such
opinions are not
binding on the
court.

No transparency.
A bill to amend
Continuity
of
Enterprises Act –
I,
is
being
proposed to be
enacted
to
provide
legal
recognition
to
pre-packs.

It has to follow
the procedure,
as prescribed
under
the
Insolvency,
Restructuring
and Dissolution
Act, 2018, read
with Sections
210 and 211 of
the Companies
Act (Cap 50).

As per SIP 16, 2
IPs are required to
conduct
independent
valuations
and
market
the
process as much
as
possible.
However, if an IP
does not comply,
he is just required
to explain how it
is
the
best
outcome for all
creditors.
How’s
the By
senior No
competitive The
application Silently by the As per
bidder chosen
creditors, debtors bidding as such. The must
be trustee, the debtor scheme
and IP.
bidder is chosen and accompanied with and/or
approved.
2

A
public
announcement
will be made
and
dissemination to
the same extent
will be done by
Information
Utility.

the A
base
is resolution plan
to be submitted,

In order to address the concerns related to pre-packaged administrations in the UK, the Joint Insolvency Committee, which is a body of the recognized
professional bodies and the Insolvency Service of the UK, had issued a ‘Statement of Insolvency Practice 16: Pre-packaged Sales in Administrations’ in 2009.
These guidelines lay down the principles and standards to be followed by insolvency practitioners while conducting pre-pack sales, including requiring disclosure
of material information of the sale to all the creditors of the company within a specified timeframe. While these guidelines may not be part of the statute-book,
non-compliance with its standards and principles may lead to disciplinary or regulatory action against the insolvency practitioner concerned.
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No competitive negotiated
bidding involved. debtor.

by

the the terms of sale senior/preferential
and if there are creditors.
more than 2 buyers
or acquirers, then
an auction will be
conducted.

by
the
promoters
if
they are willing
and
eligible,
otherwise
the
CoC,
after
running
a
private bidding
process, would
submit this base
resolution plan.
If this resolution
plan pays out
the dues of
operational
creditors fully
and the CoC
agrees to it, then
it may accept
this plan.
However, if it
impairs
the
rights
of
operational
creditors, then
the CoC shall
conduct a swiss
challenge and
invite resolution
plans
from
prospective
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Deposit by the No
bidder

No

Bidder to submit No
1/10th of the bid
amount in the
court’s bank A/C,
to be forfeited if
plan
is
not
implemented by the
bidder.

No

bidders
to
challenge
the
base resolution
plan.
Subsequently,
the promoters
will be given a
chance
to
improve
their
plan and match
to the challenger
plan, and this
process
of
improvement
will continue for
both the parties
till 24-48 hours.
Post which, the
party
which
does not exit or
quit the process
will
be
the
successful
resolution
applicant.
No
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Status Quo of Not
prohibited, Not prohibited.
Connected
but such a plan
Party Sales
must be referred
to a pool of
experts to be
evaluated.

Not prohibited, but Not prohibited.
such a bid has to be
higher than the
price determined
by
court’s
appraiser.

Approval
the plan

To be approved by Once the silent
the Court.
trustee and the
relevant
Bidder can file an stakeholders
application
decide on the plan
repealing
or or the bidder, the
amending
the court
declares
conditions
of bankruptcy and
approved bid in the silent trustee
certain
is appointed the
circumstances, like curator,
and
significant
he/she
gives
deterioration of the effect to the sale
enterprise.
envisaged under
the plan.

of Approved by the
IP, directors and
major
creditors
before filing in
court.

In
pre-negotiated,
the votes on the plan
will be solicited after
the
Chapter
11
petition has been
filed, post which the
No formal voting court
will
also
process.
approve
the
disclosure statement
and other things.
In
pre-voted,
solicitation of all
votes is done prior to
the filing of Chapter
11 petition and such
a
petition
just
ensures compliance
with
procedural
requirements.
Overall,
for
acceptance by a class
of
impaired

No
such Certain related
prohibition
parties of the
corporate debtor
are prohibited
under Section
29A of IBC
from
bidding
and that applies
to pre-pack too.
Scheme must A committee of
be approved by creditors,
a majority of comprising of
the
creditors unrelated
present
and financial
voting in each creditors, will
class (i.e. more approve the plan
than 50%) and by 66% voting
this
majority and may push
must represent the
company
75% in value of into liquidation
the voting class. by a 75% voting
share.
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creditors, the plan
should
be accepted by “at
least two-thirds in
amount and
more than one-half
in number of the
allowed claims”.
Once the requisite
majority is reached
within a class, the
entire
class
is
deemed to have
voted in favour of
the plan, thereby
binding the majority
decision
on
all
members of the
class.
For acceptance by a
class
of
shareholders,
the
plan
should
be
accepted by at least
two-thirds in amount
of the total allowed
interests of that
class. Importantly,
class of interested
parties whose rights
are not impaired by
the plan would be
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deemed to have
accepted the plan
and a class of
interested
parties,
whose members do
not receive or retain
any property under
the plan, would be
deemed to have
rejected the plan.3
This is also subject
to the power of
courts to do a cross
class cram-down.
Safeguards for None
creditors
If IP deviates
from SIP 16, then
they can only
subject the IP to a
disciplinary
proceeding.

3

US Bankruptcy Code, Section 1126.

In case of pre-voted
plans, Federal Rule
of
Bankruptcy
Procedure 3018(b)
states
that
the
bankruptcy
court
must be satisfied that
the plan must be sent
to substantially all
creditors of the same
class and reasonable
time
must
be
afforded
for
approval.

Applicant has to None as such.
submit a list of
securities over the
debtor’s assets.
Creditor’s option to
opine
on
an
application within
14 days.

The provisions
permit
crossclass
cramdown,
subject to the
following
conditions –
• A

majority
in number
of
the
creditors
meant to be
bound by
the
arrangemen

The operational
creditors
and
dissenting
financial
creditors
are
entitled to the
protection
of
Section 30(2) of
IBC,
which
receiving
at
least the amount
that they would
have received in
liquidation
of
the debtor.
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t, who voted
at
the
creditors’
meeting,
have agreed
to
the
arrangemen
t;
• The
majority in
number of
creditors
mentioned
above
represents
three-fourth
s in value of
the creditors
meant to be
bound by
arrangemen
t; and
• The
court
must
be
satisfied
that
the
scheme
does
not
'discriminat
e unfairly'
between
classes of
creditors

After a pre-pack
has
been
completed, next
pre-pack cannot
happen
until
after 3 years
have passed.
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and is 'fair
and
equitable' to
each
dissenting
class.

Timelines
of No timelines to be
the Process
adhered to.
However,
completed
quickly than the
administration
proceedings.

4

No formal timelines
to be adhered as
such.
Pre-voted
plan
generally takes 2
months and prenegotiated plan takes
4
months,
as
opposed to Chapter
11,
which
is
generally 11 months.

IRDA, 2018, Section 70(3)(c) read with Section 70(4).

Creditors must
receive at least
the
amount
he/she would
have received
as the debtor
been
liquidated.4
The law allows for No
timeline No timelines as
4-9 months for the specified.
such,
but
proceedings to be
average times
completed with.
for
most
schemes are 12
months.

After initiation
of pre-pack, the
corporate debtor
may submit the
base resolution
plan on the day
after, with the
final submission
of
resolution
plan to be done
within 90 days
of
the
commencement
date and 30
days, thereafter
for the NCLT to
reject/approve
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Applicability
to
Small
Businesses

the plan.
Not
Applicable
inapplicable as MSMEs.
such, but not
usually used.

to

