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ABSTRACT 

Adoption of the Competition Law has seen higher proliferation among various countries in last 

two decades. More than 130 countries have enacted the Competition law. Efficiency and 

Consumer Welfare are the two basic tenets of the Competition law. On the substantive side, the 

statute primarily deals with Cartels, Dominant behavior and oversight on Mergers. Yet there are 

differences in implementation approach. Various models have been adopted to enforce the 

Competition law. Governments, across the world, implement a wide array of policies that are put 

in place to enable competition and build a competition culture in society. These policies 

measures are in addition to the competition law that empowers the competition law empowering 

regulatory institution.  

 

In this paper we analyze the background and present status of competition law enforcement and 

policy regime in Australia and South Africa. The two countries while sharing common colonial 

background and legacy of British laws have adopted two distinct approach for enforcing 

competition law and policy. Australia has a strong institutional structure to enforce a competition 

law that has remained in force since last four decades now. In addition the country adopted a 

national competition policy to review and reform various legislations at the Commonwealth and 

the State government levels.  

 

South Africa since the end of apartheid era in 1994, has considered competition policy as an 

enabler to economic efficiency and growth. The policy is also considered as a tool to implement 

the social agenda of black empowerment and other public interest issues. 

 

This paper examines the background, political and economic scenario and the outcomes of these 

two approaches. The paper dwells into quantitative analysis of competition policy related 

indicators in Global Competitiveness report by World Economic Forum, to find a relatively low 

link between expert opinion of the two regimes and values of various indices. 

                                                           
1 The author belongs to Indian Telecom Service. The views are personal.  
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BUILDING OF COMPETITION CULTURE IN A DEVELOPING ECONOMY:  
COMPETITION POLICY VIS-À-VIS THE COMPETITION LAW 

 

Background: 

 

Competition policy that enables well-functioning markets is considered a sine-qua-non for 

economic efficiency and development. Competition in free markets spurs development of 

businesses and firms to provide all the kinds and quality of goods that customers desire with 

maximum possible efficiency (Antitrust Commission Report, 2009).  The effective use of 

competition (antitrust) law and policy in United States shows that the free markets lead to the 

creation of wealth and greater prosperity. The recognition of the positive effects of competition 

in markets has enabled increasing proliferation of competition regulation across the world. At 

present competition law is in place in more than 130 countries whereas in 1980 fewer than 15 

countries had competition laws (Draganov, 2014). 

There were four important factors leading to such a wide adoption of competition laws. First, the 

prevailing economic conditions and disenchantment with Marxism in 1990s lead to abandonment 

of the state driven industrial policies and the command and control based economy. The change 

in economic order in these countries, lead to privatization of the state owned enterprises (SOE). 

As government run business, SOEs enjoyed various privileges and control in the local markets, 

sometimes enjoying monopoly conditions. The state defined the policies of the SOE, thus 

addressing the public welfare concerns. However, post privatization, there was a need to regulate 

the market behavior of all players in market, especially these newly privatized behemoth 

companies which in most of the cases controlled the markets. Second, the increasing 

international trade and coercion from developed countries necessitated developing (and less 

developed) countries to provide a level playing field. Third, the donor institutions (World Bank 

and International Monetary Fund) also suggested the competition policy as one of the mandatory 

prescriptions before providing monetary support. Forth, the increasing international dialogue, at 

International forums like International Competition Network (ICN), Organization for Economic 

Cooperation and Development (OECD) and impetus to competition advocacy by developed 

agencies in European Union and Unite States of America also brings in higher focus on the 

competition policy (Titell, 2014, p. 6). Policymakers in many developing countries have been 

persuaded that the free-market competition yields higher productivity and other benefits that are 
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far superior to the results produced by government control of the economy.  It is therefore, now 

well accepted that the public policy should favor free-market competition over industry-specific 

regulation of prices, costs, and entry.  

There is, however, a debate as to what should be the perfect competition law and policy for a 

developing or less developed country? (Fox, 2011). Different countries have adopted different 

institutional arrangement for the enforcement of competition law and policy. In some countries 

like in United State, the Federal Trade Commission, a single agency acts as the regulator to deal 

with investigation and adjudication, whereas in others there are distinct investigation and 

adjudication agencies like in India, Director General, Competition Commission of India (CCI) is 

an independent investigation agency which investigates cases on the recommendation of the 

commission. If one looks at policy side, in some countries this continues to remain with the 

executive, as in case of United States, such policy measures are issued in the form of Presidential 

Order, whereas in some other countries, like in Australia, a special institution has been 

established to suggest and implement the competition policy. Each model has its own functional 

arrangement and merits.  

Though, the local conditions in a country define as to which model will be more successful. Yet 

there are distinct patterns and forms which form the basic implementation approach for creation 

of institutions to regulate competition. The institutional arrangement also owes its development 

to the policy objectives. In this paper, I will study the disparate approaches adopted by Australia 

and South Africa to understand the benefits of one model over the other. The study would help in 

identifying the success factors for effective competition law and/or policy regime. Australia and 

South Africa share a common colonial past and therefore had quite a number of anti-dated laws 

and regulations belonging to British era. The two countries have a federal structure of 

government with separate powers and functions of the state (provincial) governments. Both the 

countries are considered quite successful in enforcement and advocacy of the completion law 

and policy. As former British dominion, both the countries have a long tradition of a market 

economy (Torok, 2005, p. 4). The two countries present a contrasting approach towards 

achieving the common goals of market efficiency and consumer welfare.  

Australia has a combination of statutory regulation and a distinct policy promotion regime 

whereas South Africa relies solely on the statutory enablement of its regulator. This paper will 

examine the process followed by the federal government in Australia to achieve political 
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consensus on ‘National Competition Policy’ and bring different stakeholders (especially the state 

governments) on board with new policy regime that reduces discretionary powers of 

establishment. 

South African Competition enforcement has its own specifics like provisions for examining the 

effects of mergers on employment as well as on traditionally disadvantaged sections of society. 

These are important provisions in view to achieve equality in a disparate society.  South Africa is 

considered as one of the good examples of Competition regulation and adaption of ‘Competition 

Culture’
2
 (Eleanor Fox, 2015, p. 15). This paper examines the important success factors that have 

enabled South Africa to achieve positive reviews. 

This paper will also examine the success of competition law and/or policy in both these countries 

in regards to the effectiveness of regulation as per World Economic Forum’s Global 

Competitiveness Report. The scope of this paper is limited, however, it may be interesting to 

examine the impact of competition law and/or policy on other parameters like economic growth, 

poverty reduction or improvement in Human Development Index (HDI), for future research 

(ers). 

Competition Law and Competition Policy:  

In competition literature, the terms; competition law
3

 and competition policy are used 

interchangeably. Therefore it is important, for achieving objective of this paper, to define the 

competition law and competition policy and the difference thereof. The Law refers to the 

statutory arrangement which entails regulatory enforcement. Whereas, the policy measures can 

be announced through different policy initiatives announced from time-to-time. A 

comprehensive policy regime may require establishment of specific institution to conduct 

ongoing analysis of policies in various sectors and recommend actionable policy measures.  

Competition Law: Refers to the regulatory enforcement of the competition (or antitrust) law by 

competition regulator generally for Anti-competitive agreements, abuse of dominance and 

merger control. In general such enforcement is post facto, except in cases of mergers where 

business enterprise need to seek prior approval. Competition law is more about enforcement. 

                                                           
2
 Discussions with the officials of Department of Justice on March 27, 2015 at Washington DC. 

3
 Authors writing on competition matters in relation to USA, use antitrust law or antitrust policy in place of 

competition law or competition policy.  
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Competition Policy: Refers to wider government policies that permeates a large body of 

legislation and government action. The policy is about ex ante guidance and regulations 

incorporating principles of competition in economic functioning of the government and in-turn 

business enterprise. Competition policy is more about advocacy and bringing in ‘competition 

culture’ in society. 

 

Globally most of the countries adopt the competition law that encompasses the basic regulatory 

oversight and enforcement. The term competition policy is used interchangeably with the 

competition law and points towards the regulatory jurisprudence or the advocacy functions. 

However, the concept of competition policy has been in existence since quite some time. 

Ordoliberals
4
 defined the concept of ‘Ordnungspolitik’ (Order Based Policy) during 1940s as the 

system of governance, where, the decisions by government flow from the economic constitution 

(Gerber, 1998, p. 244). ‘Odrnungspolitik’ concept suggests that economic principles supported 

by legal principles should be able to constrain the government conduct and refrain governmental 

interventions in the economy. World Trade Organization’s working paper on the ‘Competition 

Policy and Poverty Reduction’ states, ‘competition policy is more than just "what competition 

agencies do" and includes the full spectrum of measures that governments employ to enhance 

competition and improve the performance of markets.’ (Anderson, 2012, p. 3).  

Competition Law and Policy in Australia 

Background: Australia is uniquely positioned as a jurisdiction in which the competition is at 

the center-stage of economic governance of the country since 1990’s. Historically, the Australian 

Industries Preservation Act (AIPA) 1906, was the first time, that a statute addressed the 

competition related issues. The AIPA prohibited contracts or combinations in restraint of trade 

and monopolization. Though, the AIPA remained in force till 1965, its influence was curtailed 

by the High Court in 1909
5
, considering the act to be overstretching on intrastate commerce, far 

exceeding constitutional powers of the federal government (Peart, 2013, p. 49). Owing to small 

                                                           
4
 Walter Eucken an economist, Franz Bohm and Hans Grossmann-Doerth the two lawyers, are considered as 

founder of the school of ‘Ordoliberals’ in Freiburg, Germany during 1930s.  
5
 Huddart Parker and Co. Private Ltd. Vs Moorehead (1909) 8 CLR 330. 
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market size and with the aim of developing advance technology, the key strategy of Australian 

market and business in postwar period, was business cooperation (Freyer, 2006, p. 316).  

By 1960, however, there were public concerns about the protectionist regime in the country, 

leading to the passage of Restrictive Trade Practices Act
6
 1965. This Act, however, did not have 

constitutional validity and therefore the Trade Practices Act 1971 was enacted. Within next two 

years, the then Labor government, considering the administrative overload
7
 on the commission 

and also to re-emphasize supremacy of parliament repealed the 1971 Act, and replaced it with 

Trade Practices Act 1974 (Peart, 2013, p. 51).   

The Australian ‘Trade Practices Act 1974’ established the Trade Practices Commission and the 

Trade Practices Tribunal. Consumer protection was also added to the functions of the Trade 

Practices Act. The basic structure of the Trade Practices Act 1974, continues to remain in force, 

though there have been number of amendments. Noteworthy among the amendments are 

inclusion of the regulation of access to essential services that is the telecommunications, the 

electricity, the postal services and the water (Peart, 2013, p. 51). The Trade Practices Act was 

rechristened as Competition and Consumer Act in 2010. Another important development in 

Australia to achieve economic efficiency and welfare has been the adoption of the National 

competition policy in 1995, thereby establishing the National Competition Council (NCC).   

Institutional Structure: 

Australia has a three tier 

structure for competition 

enforcement, the 

Australian Competition 

and Consumer 

Commission (ACCC), the 

Australian Competition 

Tribunal (ACT) and the 

federal court (See figure 

1). In parallel, to 

                                                           
6
 Sir Garfield Barwick, the then Commonwealth Attorney General was the key protagonist of the new legislation.  

7
 The 1971 act contained registration provision for business practices creating administrative overload. Within two 

years of enactment, the Trade Practices Commission had to examine 14,403 agreements. (Freyer, 2006, p. 336) 

Figure-1: Australia – Functioning of Competition Agencies 

Australia Competition and Consumer Protection Act 2010 
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Investigations, 
basic Competition 
Enforcement and 
Mergers 

ACT 
Review of ACCC's 
regulatory and 
merger decisions 

NCC 
Coordination with 
review of regulations 
and Competition 
Impact Assessment 

Federal Court 
Adjudication of cases 

and appeals. 

CDPP 
For Criminal Cartel 
conduct as reported/ 
investigated by ACCC 



Page 10 of 42 
 

implement the National Competition Policy a separate agency National Competition Council 

(NCC) oversees the regulatory reforms and advocacy. NCC was established in 1995 as per the 

recommendations of Hillmer committee report.  

 

Commonwealth Director of Public Prosecutions (CDPP), though not a competition agency, plays 

a crucial role in competition law enforcement since introduction of criminal provisions in the 

Competition and Consumer Protection act. In cases where contraventions that invite criminal 

prosecution are detected (like cartels) by then ACCC, such information is shared with the CDPP. 

CDPP in-turn takes-up the criminal case in the Federal court.  

 

The Australian Competition and Consumer Commission (ACCC) 

The ACCC is an independent national statutory authority overseeing the competition 

enforcement and other functions as per the Australian Competition and Consumer Act 2010. The 

ACCC in its present form was established in 1995 as per the recommendations of the Hilmer 

committee by merger of the ‘Trade and Practices Commission’ and the ‘Price Surveillance 

Authority’ (OECD, 2009, p. 26). The ACCC is the regulatory agency carrying out the basic 

functions of investigations, competition enforcement (Part IV of the Act) and adjudication on 

merger clearances
8
 and, at first instance, authorizations

9
 (except for mergers) under Part VII of 

the Act. The ACCC also administers associated State/Territory competition policy application 

legislation (the Competition Code). Thus the ACCC has dual function, that is on one hand 

ACCC can bring actions to enforce the provisions of the Competition Code and on the other 

hand it is able to deal with the authorization applications and notifications. In addition to 

competition enforcement, the ACCC has role as the consumer protection agency and in relation 

to the regime governing access to essential facilities under Part IIIA of the Act. 

 

In terms of its manpower, the ACCC is quite a large agency with staff strength of 727 (in 2008) 

and has a balanced manpower with around 320 persons engaged with the competition 

                                                           
8
 Australia follows a typical model of merger review where ACCC grants clearance to a merger if it finds that the 

transaction is not likely to reduce competition. 
9
 Authorization, means accepting an arrangement, like resale price agreement, that may not follow the principles 

of fair competition, yet may have overall positive benefits for the market and society by the ACCC. In case of 
mergers, the ACT can authorize a merger that is not cleared by the ACCC. In such cases the parties are required to 
demonstrate that the benefits of the merger outweigh the negative effects due to reduction of the competition.    
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enforcement. The accountability of ACCC is maintained by high level of transparency and a 

continuous dialogue with the media to communicate the activities, opinion and agency’s 

approach over various issues. For its enforcement functions, the ACCC has powers for search 

and seizers with the approval of a magistrate for such search. The agency also have powers to 

demand information from any person or body corporate as per the act. Thus the act empowers 

the commission sufficiently to perform its investigative functions. Though ACCC does not have 

any power to impose penalties, it may accept administrative settlements or enforceable 

undertakings from the businesses to resolve any possible contraventions of the ‘Competition and 

Consumer Act 2010’ (OECD, 2009, p. 29).   

 

The Act prohibits, the minister to give any direction on matters related to Part IIIA and Part IV 

that are the substantive provisions for competition enforcement, thereby keeping the 

commission’s functioning independent. However, section 29 of the act allows, the Minister to 

give directions “connected with the performance of its functions or the exercise of its powers”. 

 

The Australian Competition Tribunal  

The ACT has a limited reviewer’s role as an appellate tribunal and it reviews the regulatory and 

merger related determinations by the ACCC. An important activity of the ACT is authorization 

for the mergers after clearance has been denied by the ACCC. The ACT rehears the case and 

thus can review the very basis of the determination by the ACCC, thus enjoying full powers over 

ACCC’s decisions. ACT has adopted innovative methods like ‘hot-tub’
10

 to establish 

jurisprudence.  

 

                                                           
10 ‘Hot tub’ Method: As in most of the countries, the judiciary in Federal Court of Australia lacked the complex 

economic analysis and theory presented in the cases related to the contraventions related to competition matters 
when Trade and Practices Act came into effect. Though with almost 40 years since the primary statute remains in 
force, now the situation has improved to a great extent with a pool of judges who have developed experience and 
understanding of economic principles. To deal with complexities of the competition law, the court also developed 
special methods like the ‘hot tub’ approach of taking-in expert evidence.  The ‘hot-tub’ approach was developed by 
the Trade Practices Tribunal to receive balanced expert opinion. In this approach, the experts are invited to give 
their evidences in the last, after all the other evidence has been recorded. In each case multiple experts are called 
upon to provide their opinion and evidence, and each expert is required to first present his opinion (evidence) and 
then also need to provide his opinion on the evidence (or theory) presented by other experts. Such cross 
referenced opinions, helped the judges in understanding various possibilities and nuances of the economic theory 
presented as evidence. It is adoption of such innovative methods that has helped the competition regime in 
Australia to be regarded as an efficient regulatory system.  
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The ACT comprises of a presidential member, who must have been a federal court judge and two 

non-presidential members appointed by the Governor General. To maintain their independence 

members are appointed for a fixed tenure of seven years and can only be removed on the grounds 

of misbehavior, physical or mental incapacity or bankruptcy (Peart, 2013, p. 64). Unlike a court, 

the tribunal has its own inquisitorial powers and is not dependent on the parties or the ACCC to 

provide all the evidence. The proceedings of the ACT, however, are conducted with full 

formality and procedure as in a court, with the general observance of rules of evidence (OECD, 

2009, p. 32). 

  

Federal Court 

As per the basic constitutional principle to keep administrative and judicial powers separate, the 

final decision in regards to admissibility of a contravention of the Competition and Consumer 

Act is taken by the court. Federal Court of Australia is the relevant court to hear the cases filed 

by the ACCC. In some cases related to the contravention of the Competition Code, the case can 

be heard by relevant state court. The appeal of the decision of the Federal court lies with the full 

court of the Federal Court and final appeal lies with the High Court of Australia. The Federal 

court also hears the appeals for review of the decisions of the ACT.  

 

Australian Competition and Consumer Act 2010- Salient features and enforcement:  

The Australian competition enforcement is well developed over almost four decades now since 

the Trade Practices Act 1974 came into effect. The object of the act is to ‘enhance the welfare of 

Australians through the promotion of competition and fair trading and provision of consumer 

protection’
11

. The important elements of the competition law enforcement by ACCC are 

regulatory provisions against (Source – Competition and Consumer Act, Commonwealth of 

Australia): 

Monopolization or Misuse of Market Power: Any party having a substantial degree of market 

power and taking advantage of that market power is considered to be involved in anti-

competitive behavior. The misuse of market power must be for a prescribed purpose like acting 

to dominate a competitor, acting to prevent entry into a market and preventing anyone from 

                                                           
11

 Competition and Consumer Act 2010, Commonwealth of Australia, section 2. 
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engaging in competitive conduct. Monopolization also covers predatory pricing, refusal to deal, 

tying and bundling and price discrimination. 

Resale Price Maintenance: A Retailer is free to offer a product for sale at a price of its own 

choosing, without influence from a supplier. Any action otherwise is an offence and ‘per se’ 

illegal, irrespective of its impact on competition. The resale price agreement can however be 

authorized by ACCC in some cases. Penalties are substantial against companies and individuals 

involved in resale price maintenance. 

Cartel Conduct: Australian law has recently introduced to criminalize price fixing behavior 

making any kind of price fixing as ‘per se’ illegal. Such situation occurs where competitors agree 

to set prices at a specified level. Businesses engaged in any discussion with a competitor or 

exchanging information with a competitor about prices, price rises, profits, profit margins, costs, 

terms or conditions of sale, publishing price lists, rebates, discounts, credits, rebates or other 

allowance, are considered to be engaged in a Cartel. It is however important to note that not all 

cartel conducts are considered per se illegal. Similarly the provisions of criminal conduct are 

applied only in cases where it is proved that cartel arrangement has been entered-into knowingly 

and intentionally by the parties involved. The provision considers following factors: Was the 

cartel conduct deliberate? Over what period of time did it occur? At what level within the 

organization did it occur? The provision also deals with fixing or controlling discounts, rebates, 

allowances and credits.  

Exclusive Dealing impacts: The issues related to offering Product exclusivity on selective basis. 

Tying arrangements like any conditionality, “If we do this, you must do that..”. Customer and 

Territory exclusivity. Conduct must result in a substantial lessening of competition. Any business 

agreeing with a competitor not to buy from a supplier or to only buy from the supplier on certain 

terms. Any arrangement with a competitor to share market areas. 

Mergers and Acquisitions: Australia has a unique merger and acquisition regime as compared to 

United States or European Union. The Competition and Competition Act does not mandate ex 

ante merger notice to the ACCC. The legal provisions empower the ACCC to file a case in court 

in case it considers any acquisition or merger as a harm to the competition. The procedure in 

practice, however has evolved in a voluntary approach adopted by businesses. The businesses on 

their own, apply for clearance (as defined earlier) of a merger by the ACCC. The ACCC after 
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considering the impact of the merger may or may not grant the clearance. There is a procedure 

for both formal and informal clearance. Informal clearance does not guarantee a business a final 

exemption from future reconsideration by the ACCC. Still as per practice more firms apply for 

informal clearance. The cases of merger are decided on the basis of the merger guidelines that 

explicitly outline the analytical process used by the agency (ACCC, 2008, p. 2). The success of 

informal clearance lies in the definitive guidelines that provide for a predictable process, whether 

applied by the agency or by the businesses themselves. The second stage of merger clearance 

process also exists, under which a business can approach the ACT in case the ACCC does not 

provide the clearance for an authorization.  

Immunity to the Whistle-blower: The ACCC announced immunity and cooperation policy for whistle-

blowers in a cartel conduct based on the international best practices in 2005. Since then this policy has 

undergone multiple revision to fine-tune the procedure within ACCC for civil immunity and with CDPP 

for criminal immunity.  Effective immunity and cooperation policies encourage businesses and 

individuals to disclose cartel behavior. Such cooperation assists competition regulators like ACCC to stop 

the harm arising from this illegal conduct and to take action against participants. ‘An immunity and 

cooperation policy does not offer a reward to ‘good corporate citizens’. It is a detection tool designed to 

deliver benefits to all Australians by identifying, stopping and taking action against harmful and illegal 

behavior’ (ACCC, 2014, p. 1). As per the policy ACCC assesses the immunity request and submits it to 

CDPP for their independent assessment for considering criminal immunity. The policy provides immunity 

to first whistle-blower only. However, corporate entities that are related (like subsidiary, sister concern 

etc.) to first whistle-blower are granted derivative immunity. 

Private Action: The Australian Competition law regime provides the option for private action. 

However, in such cases, the litigant must establish the loss suffered due to the anti-competitive 

behavior against the respondent. A private party cannot enforce application of fine and penalties 

on the party against whom complaint/ case has been filed. Only the agencies (that is the ACCC 

and the ACT) are entitled to apply for the pecuniary penalties. The private actions, however are 

not as prevalent as in United States. The critical factor for less number of private actions are the 

efficient and simple complaints handling mechanism by the ACCC with minimal costs (Peart, 

2013, p. 65).  
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The Regulatory Reforms of 1990s: During the period of late 1980s Australia observed 

moderate growth during the late 1980s enjoining policy makers to find the suitable remedy. On 

the Trade Practices front in 1986, the misuse of market power provisions (section 46) was 

amended to cover the firms possessing oligopolistic market powers in addition to effective 

monopolies covered earlier. A decision by the High Court of Australia in Queensland Wire 

Industries vs BHP
12

 and its subsidiary Australia Wire Limited, on the basis of economic 

definition of markets, provided the commission with new tools to carry out the dominance test 

and merger review (Freyer, 2006, p. 365). The decision not only applied to the merger 

provisions, the commission also started applying the economic market analysis to other 

contraventions like resale price maintenance, exclusive dealings, price discrimination and 

predatory pricing.  

 

The economic situation, was the key background discussion at the Special Premier’s conference 

in October 1990 (See annexure 1 for various events during this period with the timeline leading 

to the National Competition Policy and the initial reports by the National Competition Council). 

The conference established a Joint Commonwealth State Committee on macroeconomic reforms. 

In March 1991, in a Parliamentary address, the Prime-Minister Bob Hawke stated that, 

“Expanding the scope of the Trade Practices Act would provide significant benefit”. This was 

the time, when Allen Fels
13

 became the chair of the Trade Practices Commission. As a recent 

head of Price Surveillance Authority, Fels brought with him, the combined experience of price 

regulation and economic principles in competition policy with the rejection of the Chicago 

economic theories (Freyer, 2006, p. 368). Allan Asher, a full time commissioner since 1988, had 

been pushing for stronger and innovative enforcement strategies for the commission. Fels, in 

conjunction with Asher’s approach started focusing on the enforcement outcomes. On the 

political front, there was an appreciation for extending the scope of the commission, and at the 

organization level, the commission pursued stricter enforcement strategies. The two sides 

complimented each other very well. The prevailing economic conditions, and stricter pressure for 

enforcement of the Trade Practices Act, increased the focus on expansion and empowerment of 

the Trade Practices Commission. At this point, Allen Fels was able to persuade the government 

                                                           
12

 Queensland Wire Industries vs BHP (1989) 167 C.L.R., 177 
13

 Allen Fels was a career academician and economist with Phd. From Duke University. He was known for his strong 
views on Chicago School of Economics. 
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to institute an inquiry into mergers and takeovers, headed by Labor Senator Barney Cooney
14

. 

The strong pitching for tough competition enforcement, was rewarded with a positive report by 

the Cooney Committee suggesting ‘expansion of the commission’s enforcement functions and 

introduction of tougher economic tests for detecting any harm to competition’ (Freyer, 2006, p. 

369).    

On the political front, given the increasing trade opportunities in East Asian economies, Prime 

Minister Keating (December 1991- March 96) proposed liberal trade policies and micro-

economic reforms to benefit from export oriented growth opportunity. The economic crisis of 

1991, necessitated a common approach towards economic conditions across the political 

spectrum in Australia. The Special Premiers Conference on 30
th

 July 1991, concluded that, 

‘competitive markets would benefit Australia, and a national approach to competition policy 

would be important’ (OECD, 2009, p. 53). Australia was struggling with economic recession, 

when Keating took over as Prime Minister in December 1991. Therefore economic agenda was 

at the core of Keating’s policies (Encylclopedia Britannica, 2015). The Prime Minster realized 

the importance of a consensus on national economic agenda and therefore established Council of 

Australian Governments
15

 (COAG) in May 1992. The COAG became the pivotal agency to 

create a national understanding on economic issue and brought all the governments together to 

work towards common national reforms agenda. In my opinion, the formation of the COAG is 

the masterstroke that changed the whole dynamics of inter-governmental dialogue in Australia 

and helped the nation adopt the reforms leading towards the sustained economic growth. Keating 

in February 1992 observed, ‘the engine which drives efficiency is free and open competition’. 

This common approach helped in bringing the competition policy into the national agenda, and 

enabled the Keating administration to establish an independent committee of inquiry into a 

National Competition Policy for Australia, chaired by Professor Fred Hilmer in October 1992. 

The commission under Allen Fels continued with its pitch for strong enforcement of competition 

provisions and strengthening of the commission, in its submissions to the Hilmer committee.  

The Hilmer Committee presented its final report in August 1993.  

                                                           
14

 This was the second inquiry instituted soon after the Griffith Committee report that had agreed to the 
dominance test approach adopted by the commission lately. Institution of Cooney committee to look into the 
requirement for strengthening the commission was an indicator of the persuasive success of Allen Fels in particular 
and the Trade Practices Commission in general (Freyer, 2006, p. 369). 
15

 Council of Australian Government is the peak inter-governmental forum in Australia. The members of COAG are 
the Prime Minister, State and Territory Premiers and Chief Ministers and the President of the Australian Local 
Government Association (ALGA). The Prime Minister chairs COAG. https://www.coag.gov.au/about_coag  

https://www.coag.gov.au/coag_members
https://www.coag.gov.au/about_coag


Page 17 of 42 
 

 

Hilmer Committee Report and the National Competition Policy: The Hilmer 

Committee report ushered in the era of large scale economic reforms at the federal, the state and 

the local government level.  The committee identified three main factors necessitating a National 

Competition Policy (NCP) (Hilmer, 1993, p. xvii). First the acknowledgement that improved 

transport and communication has led to make Australia a ‘Single National Market’, and therefore 

common regulations and tariffs were necessary to improve interstate trade. Second that many 

goods and services provided by public utilities and agriculture sector are protected from 

international and domestic competition. Third, instead of following a sector by sector approach, 

broadly at federal level so far, the time was ripe for the country to undertake a nationwide 

consistent approach for reforms, concurrently at the commonwealth, the state and the territory 

government level.  The committee presented the following guiding principles (Hilmer, 1993, p. 

206):  

I. There should be no regulatory restrictions on competition unless clearly demonstrated to 

be in the public interest. Governments which choose to restrict consumers' ability to 

choose among rival suppliers and alternative terms and conditions should demonstrate 

why this is necessary in the public interest. 

II. Proposals for new regulation that has the potential to restrict competition should include 

evidence that the competitive effects of the regulation have been considered, that the 

benefits of the proposed restriction outweigh the likely costs, and that the restriction is no 

more restrictive than necessary in the public interest. Where a restriction on competition 

is identified, the relevant regulation should be subject to a sunset provision deeming it to 

lapse within a period of no more than 5 years unless re-enacted after further scrutiny in 

accordance with Principle III. 

III. All existing regulation that imposes a significant restriction on competition should be 

subject to regular review to determine conformity with Principle I. The review should be 

performed by an independent body, involve a public inquiry process and include a public 

assessment of the costs and benefits of the restriction. If retained after initial review the 

regulation should be subject to the same requirements imposed on new regulation under 

Principle II. 
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IV. To the extent practicable and relevant, reviews of regulation undertaken pursuant to 

Principles II and III should take an economy-wide perspective of the impact of 

restrictions on competition. 

 

The four principles clearly established that the principles of fair competition shall be the ‘be-all 

and end-all’ of the economic policies. Any regulation that does not pass the test of nurturing fair 

competition principles would need to undergo a review and reform. The exemption or the carve-

out from the principles could only be kept in-force, if it passes the ‘public interest’ test. Even in 

cases where the regulatory impediment is in public interest, the public authority requires to 

outline the policy initiatives that will eventually phase out such exemption. The public authority 

also requires to specify the time period for such carve-out and include a sun-set clause. Further 

that it was necessary that a thorough review of the existing regulations is undertaken by an 

independent third party in a transparent manner. The report of such review should be open to 

public oversight and comments.  

 

To implement the recommendations, the committee suggested to establish the ‘National 

Competition Council’ (NCC) jointly by the Commonwealth, the State and the Territory 

governments. The objective of the council would be to provide high level and independent 

analytical review and inputs to policy and regulatory proposals for each of the government. The 

NCC would be an institution that will have the confidence of every government at the 

Commonwealth, the State and the Territory level. The NCC was proposed to be a lean 

organization with a full time chairperson and up-to four other members (full-time or part-time) 

and a small secretariat of not more than 20 persons. As per the proposal the NCC could leverage 

other bodies such as Industry Commission, Australian Bureau of Agricultural and Resource 

Economics (ABARE) or state or the private bodies for carrying out analytical work.  

 

In addition the committee also suggested to establish the ‘Australian Competition Commission’ 

by merging
16

 the existing ‘Trade Practices Commission’ and the ‘Price Surveillance Authority’.  

 

                                                           
16

 Joining of the ‘Trade Practices Commission’ and the ‘Price Surveillance Authority’ could have been successful 
agenda from Allen Fels, as he continued to head both the institutions.  
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Council of Australian Governments (“COAG”) agreed to the principles of competition policy 

articulated in the Hilmer Report in February 1994. In April 1995, all Australian governments 

reached agreement on the NCP. Based on the in-principle agreement, three intergovernmental 

agreements defined the National Competition Policy: the Conduct Code Agreement, the 

Competition Principles Agreement and the Agreement to Implement the National Competition 

Policy and Related Reforms (Productivity Commission, 2005, p. 12). These agreements were 

crucial for the success of the NCP as the Commonwealth has limited constitutional authority to 

legislate on matters reserved for the State and the Territorial governments.  

 

The NCP effectively came into operation in April 1995, and the process of Regulatory Impact 

Assessment and Regulatory reforms spread across all the governments ensued. The NCP 

framework provided for the linkages of Commonwealth funding to the states on the achievement 

of regulatory reforms. This aspect made the framework produce tangible results (see appendix 3 

for overview of reform progress as per NCC report 2004 & 2005) and all the states complied 

with the reform process to increase their payments linked to the reform process.  

 

Evaluation of the Australian Competition Regime: 

The Australian Competition regime with post facto regulation using the Competition and 

Consumer Act and ex ante reform process through the National Competition Policy is unique. 

The country has been successful in achieving sustained economic growth for last two decades. 

There are continuous reviews of the policy and statute to align them with the changing economic 

scenario. Productivity Commission Review report 2005, suggests that quantified benefits from 

the policy to the tune of 2.5 % of the GDP or around AUD 20 billion. (p. 89). 

 

The Harper review committee
17

 has suggested further reforms to the NCP process by taking up 

the current issues of changing demographic profile of the country, technological advancements 

and regulatory impediments like retail trading hours or the Pharmacy location and ownership 

rules (Competition Review Panel, 2015, p. 8). The report suggests repealing Part X of the 

Competition and Consumer Act 2010 that provides exemption to liner shipping industry.  

                                                           
17

 The Harper Review Panel was established in March 2014 to review the impediments to Competition Principles, 
Review the Competition Law and also the National Competition Policy and recommend the way forward. The 
Review Panel has presented final report on March 31, 2015. 
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The country continues to apply the competition policies with pure economic analysis and in a 

transparent manner. Rather than being seen as the ultimate goal, competition is recognized in 

Australia as a means to an end, namely the enhancement of welfare
18

. Decisions applying the law 

have treated ‘welfare’ in this context principally in terms of economic efficiency.  

 

Competition Law and Policy in South Africa 

Background: South Africa embraced the competition law in its present form in 1999. Though 

the first legislation on the competition policy was, the Regulation of Monopolistic Conditions 

Act, 1955. The board of Trade and Industry, a part of Ministry of Trade and Industry, with no 

independent powers was tasked with the enforcement of the act. The Minister of Trade and 

Industry decided the cases for investigation by the Board and even had the say in the relief to be 

applied. The law was generally ineffective with only 18 investigations over a period of 20 years, 

and most of these resulted in settlements (Davis, 2013, p. 267).  

 

After a review, new statute was enacted in 1979, named as Maintenance and Promotion of the 

Competition Act
19

. The new act established the Competition Board. The results, however, were 

no different as the Members of the Board were appointed by the Minister. The procedural aspects 

of the application of the Act continued as per previous practice, where the Minister continued to 

have his say on investigation, decisions and orders. The political situation in the country due to 

continued apartheid and sanctions by the global community kept the policy-makers engaged in 

other issues.  

 

                                                           
18 The term welfare in the objective of the Australian Competition and Consumer Act 2010, has been a matter of 

discussion. Does the term welfare in objectives of the competition means ‘consumer welfare’ or whether a ‘total 
welfare’ standard, which has regard both to producer and consumer welfare is appropriate. The Australian 
Competition Tribunal in a statement has settled the debate stating that it favors the total welfare but with the 
caveat that benefits to producers should weigh less than benefits to end-consumers. The total welfare approach 
recognizes the term as including the market actors other than those who consume goods or services.   
19

 Act 96 of 1979. South Africa 
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Only after the democratic transition in 1994
20

 the focus shifted to the economic policies. The 

government considered the liberalization and competition to correct the faults of old market 

system and achieve equitable growth (ANC, 1994). The prevailing markets in South Africa had 

highly concentrated industries that primarily gained strength by exploiting the gold and diamond 

minerals. The closed economy before the end of apartheid forced these companies to diversify in 

domestic markets creating various conglomerates. On the other side of the economy were the 

state owned monopolies into steel, fertilizer, oil and chemicals. The market had very high private 

concentration with all the business controlled by whites.  

 

The government selected the competition law as the chosen instrument to address the issues 

arising out of concentrated market power. In this background the government worked on a 

competition policy framework in a consultative process. The goals of the competition policy 

included balanced economic development and promoting greater private sector efficiency by 

diluting the concentration of economic power (Hartzenberg, 2013, p. 161). The policy is also 

viewed as an important tool for the improved participation of black-owned companies in the 

economy. The first formal document, the guidelines for Competition Policy was released in 

1997. The guidelines reflected the government’s intent to integrate the competition policy with 

the overall national policy framework intertwined with the objectives of industrial, trade and 

macro-economic policies (Department of Trade and Industry, 1997, p. 11). The guidelines 

suggested an anti-monopoly law to prohibit anti-competitive conduct, abuses of dominant 

position, as well as mergers and acquisitions which do not serve the public interest (p.11). 

Pursuant to the consultations on these guidelines, the Competition Act, 89 of 1998 was passed, 

and notified to come into effect on September 1, 1999.  

 

Institutional Structure: 

 

The Competition Act 1997, 

established the Competition 

Commission, the Competition 

Tribunal and the Competition Appeal 

                                                           
20

 African National Congress (ANC) formed the first democratic elected government of South Africa after the end of 
Apartheid.  

Figure-1: South Africa – Functioning of Competition Agencies 

Competition Act (No. 89 of 1998) 

The Competition Appeal Court 

The Competition Tribunal 

The Competition Commission 
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Court. The Competition Commission is the regulatory institution that investigates and enforces 

the Act. The Competition Tribunal is an administrative body, yet it acts as a tribunal of record. 

For all practical purpose it acts as a first level court for the competition matters. The Competition 

Appeal Court is a special division of the High court to adjudicate on the appeals of the decisions 

of the Competition Tribunal. The parties may further take-up the matter to the Supreme Court if 

considered expedient.  

 

 

The Competition Commission of South Africa:  

The Commission is established pursuant to the Competition Act 1998, to investigate, control and 

evaluate restrictive business practices, abuse of dominant positions and mergers in order to 

achieve equity and efficiency in the South African economy. Its purpose is to promote and 

maintain competition in South Africa (Competition Commission, 2015) in order to: 

 Promote the efficiency, adaptability and development of the economy; 

 Provide consumers with competitive prices and product choices; 

 Promote employment and advance the social and economic welfare of South Africans; 

 Expand opportunities for South African participation in world markets and recognize the 

role of foreign competition in the Republic; 

 Ensure that small- and medium-sized enterprises have an equitable opportunity to 

participate in the economy; and 

 Promote a greater spread of ownership, in particular to increase the ownership stakes of 

historically disadvantaged persons. 

The commission lists it core functions to include the following ( (Competition Commission, 

2015): 

 Implement measures to increase market transparency; 

 Implement measures to develop public awareness of the provisions of the Act; 

 Investigate and evaluate alleged anti-competitive conduct; 
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 Conduct formal inquiry in respect of the general state of competition in a market; 

 Grant or refuse applications for exemption from the application of the Act; 

 Authorize, with or without conditions, prohibit or refer mergers of which it receives 

notice; 

 Negotiate and conclude consent orders; 

 Refer matters to the Competition Tribunal of South Africa (the Tribunal) and appear 

before the Tribunal when required; 

 Negotiate agreements with any regulatory authority to coordinate and harmonize the 

exercise of jurisdiction over competition matters within the relevant industry or sector, 

and ensure the consistent application of the principles of the Act; 

 Participate in the proceedings of any regulatory authority; 

 Advise – and receive advice from – any regulatory authority; 

 Review legislation and public regulations, and report to the Minister concerning any 

provision that permits uncompetitive behavior; and 

 Deal with any other matter referred to it by the Tribunal. 

The Competition Tribunal: The Competition Tribunal adjudicates on competition matters, in 

accordance with the Competition Act 1998.  The Act mandates the Tribunal to perform following 

functions: Adjudicate complaints of prohibited conduct; impose a remedy; award costs; grant an 

order for interim relief, authorize or prohibit a large merger; adjudicate appeals from 

Commission's decisions on intermediate merger and exemptions (Comeptition Tribunal, 2015).  

The tribunal at present comprises of the president and ten members. Three members are 

permanent and seven members are part-time. The tribunal is assisted by a Chief Operations 

Officer who is supported by a small secretariat.  

The Competition Appeal Court: 

The Competition Appeal court is a special division of the High Court to adjudicate on matter 

related to the enforcement of the Competition Act. The creation of special court has been able to 
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address the issue of expertise of Judges in enforcing an economic law. The Judiciary in the 

Appeal court has been able to develop the specialized knowledge and economic jurisprudence 

over the last decade. 

The Competition Act (1998) of South Africa - Salient features and enforcement:  

The basic objective of the Competition Act of South Africa as given in its pre-amble (amended 

vide Competition 2
nd

 Amendment Act 2000) as:  

“The people of South Africa recognize:  

-That the economy must be open to greater ownership by a greater number of South Africans. 

-That credible competition law, and effective structures to administer that law, are necessary for 

an efficient functioning economy.  

-That an efficient, competitive economic environment, balancing the interests of workers, owners 

and consumers and focused on development, will benefit all South Africans.” 

The notable point here is the mention of creating a balance in the interest of workers, 

entrepreneurs and consumers and the stress on removing impediments to open economy for more 

participants. 

 

The competition Act in South Africa explicitly aims to achieve equity in addition to economic 

efficiency. David Lewis
21

 terms this as an orthodox form of antitrust, one that is closer to the 

German system with its character of the social inclusion (Lewis, Book Review - Global 

Competiton Law, Markets and Globalization, 2010). The most distinct features of the law are its 

focus on public interest policy to empower the historically disadvantaged persons and to test any 

action with its effect on employment. The anti-competitive conducts that are prohibited and 

subject to enforcement by the commission are:  

Horizontal Restraints: Restrictive horizontal practices – that is, agreements, concerted practices, 

or decisions by an association of competitors - are prohibited if these have the effect of 

substantially lessening or preventing competition in a market (Sec. 4(1)(a)). Thus horizontal 

agreements are prohibited as per the rule of the reason. However, the Act also provides scope to 

overcome the prohibition if the parties show that the economic gains (including social gains) 

                                                           
21

 David Lewis was the President of the Competition Tribunal of South Africa from 2001 to 2013. 
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outweigh the loss due to anti-competitive effects (OECD, 2003, p. 22).  The horizontal 

agreements that result in the serious anti-competitive effects, that are price fixing, market 

division, and collusive tendering—are prohibited per se. (Sec. 4(1)(b)). The commission was not 

very active on cartel cases till 2008, however, the cartel division is actively pursuing the cases 

now.  

 

Vertical Restraints: Section 5 (1) prohibits vertical restraints as per rule of reason that is the act 

qualifies within the provision itself, ‘if it has the effect of substantially preventing or lessening 

competition in a market’ and further provides an opportunity to the party to the agreement to 

prove that a technological, efficiency or other pro-competitive, gain resulting from that 

agreement outweighs that effect of lessening the competition. Section 5 (2), however, puts a 

restraint on resale price maintenance on a per se basis. However, 5(3) allows that recommended 

price can be mentioned on the product.  

Abuse of dominance: The Act prohibits abuse of dominance. Section 7 defines the dominance in 

both the terms that is the market share and the market power. If a firm is able to exercise market 

power to fix prices, then also the prohibition can be applied by the commission. The Act 

prohibits other particular exclusionary acts by dominant firms that are requiring or inducing 

exclusive dealing, refusing to supply scarce goods to a competitor, tying or forcing unrelated 

contract conditions, selling below marginal or average variable cost, and cornering the supply of 

intermediate goods needed by a competitor. (Sec. 8(d)). These activities are presumed to be 

harmful, but a rule of reason applies. A dominant firm could avoid liability for exclusive dealing, 

refusal to supply, tying, predation, or cornering by showing that the net effect of the conduct on 

competition in the relevant market is positive. In addition, there is a general, rule-of-reason 

prohibition against exclusionary acts by a dominant firm. Under this general rule, the enforcer 

has the burden of showing that the anticompetitive effect outweighs the pro-competitive gains to 

technology or efficiency (Sec. 8(c)). ‘Price discrimination’ is prohibited on a per se basis.  

 

Mergers: South African Competition Act proposes ex ante notification of a large
22

 and 

intermediate
23

 merger to the commission in a prescribed manner. The Act also mandates the 

parties involved in a large merger to share the information with the registered trade union or the 

                                                           
22

 The act defines ‘Small’, ‘Intermediate’ or a ‘Large’ merger as per Section 11(5)  
23

 See note 21 above. 
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employees of the respective firm. Another important aspect of the merger regime is that the size 

of the merger defines the process. Small mergers (see note 21) do not require ex ante 

notification, however, the commission can post facto, within a period of six months of the 

merger can seek full details of such a merger. In case of large merger though the commission 

assesses the merger, yet the final adjudication is made by the Tribunal after formal hearing. 

These aspects make South African merger regime quite distinct as compared to Australia, where 

the merger notification is not mandatory and businesses seek voluntary clearance or 

authorization. A very important criteria applied by the Commission is the public interest 

aspect of merger by evaluating the effect on employment, impact on a particular sector or 

region, the ability of small business or historically disadvantage persons to become 

competitive and the competitiveness of firms in international markets (Competition 

Commission, 2014, p. 25). The commission takes a serious note of any impact on 

employment and as per its annual report claims that a net of 4076 jobs have been 

committed by the firms as per employment related merger-conditions imposed by the 

commission during 2013 (p.25).  

 

Corporate Leniency Policy: The Commission in 2004 has issued Corporate Leniency Policy to 

ensure a better enforcement of cartel regulation (Competition Commission, 2004). The policy is 

based on the experience that obtaining really useable information on cartels is a difficult, time-

consuming and not very promising task, except for cases when such information comes from 

cartel members interested in obtaining immunity. As per the policy a cartel member is granted 

conditional immunity on reporting a cartel activity. The immunity is extended to full immunity 

level only when such member provides full cooperation during the entire course of investigation.  

 

Private Action: The Act does not provide for possibility of private suites between the parties. 

However, as complainant against an anti-competitive conduct, two types of private actions are 

possible (Lewis, 2012, p. 83). The complainant can approach the tribunal for award of interim 

relief during the period when the case is still under investigation at the commission. Or in other 

cases, when the commission has not found the complaint to be valid, the complainant can file an 

appeal in the Tribunal for a review.  

 



Page 27 of 42 
 

Powers to Grant exemption: The Act empowers the commission to grant exemptions from the 

purview of the act if it is in public interest (Sec 10). This is a unique provision where a regulator 

has been provided with such powers. The activities which qualify for such exemption are 

Maintenance or promotion of exports; Promotion of the competitiveness of small businesses or 

firms controlled or owned by historically disadvantaged persons, changing the productive 

capacity to stop decline in an industry Maintaining economic stability in an industry designated 

by the Minister (Competition Commission, 2015). The commission has been quite reluctant in 

grant of exemptions under the scheme. As of now its website lists only two exemptions under the 

scheme. These exemptions have been granted to the South African Squid Exporters Association 

and to various associations for Lobster exports. 

 

Competition Policy in South Africa:  

South Africa competition regime is appreciated globally for its success and creating a 

‘competition culture’ in the country in a short span of time (Eleanor Fox, 2015, p. 37) 

(Lewis, 2010) (Hartzenberg, 2013, p. 165). OECD peer review states, “the competition 

policy bodies are recognized in South Africa as notably competent and serious and are well 

respected.” (OECD, 2003, p. 70). Following are some of the factors have helped the competition 

bodies in creating wider impact in the country and obtaining positive review. 

1. Active Advocacy 

2. Transparent functioning  

3. Power to the commission to give binding and non-binding opinion on existing and 

proposed statutes. 

4. Due process norms in case-by-case decision making 

5. Independence of decision makers 

6. Memorandum of understanding (MOU) with sectoral regulators to harmonize the 

exercise of jurisdiction in competition matters. 

7. High regard to public interest concerns 

8. Transparent and speedy disposal of appeals by Tribunal and Appeal court 

9. Standard Time-frame for disposition of investigations/ analysis especially in 

merger cases. 

10. Reasonable Predictability in Application of Law 
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11. Active engagement with public and other stakeholders by the commission, and 

12. Public accountability mechanism for the agencies 

Evaluation of the South African Competition Regime and challenges 

South Africa presents a useful case study of the competition law development in a short span of 

time. The changing national and international economic scenario, presents a challenge on 

agencies enjoined with oversight and enforcement of economic laws to be adaptive to change. 

Change is permanent and therefore regular review of the provisions of the Act and rules 

thereunder is necessary. South African law makers and competition bodies have been quite 

sensitive to public opinion and changing socio-economic scenario with four amendments to the 

Competition Act that are the Competition Amendment Act (number 35 of 1999),  Competition 

Amendment Act (number 15 of 2000), Competition Second Amendment Act (number 35 of 

2000) and Competition 3
rd

 Amendment Act 2009 (number 1 of 2009). The 3
rd

 Amendment Act 

through passed in 2009, is yet to be fully promulgated. The major provisions of this amendment 

are concurrent jurisdiction between the competition authorities and other sector specific 

regulators; market inquiries; personal (criminal) liability for cartel conduct; complex 

monopolies; and the Competition Commission’s corporate leniency policy. However only the 

provisions related to market inquiries has been effected since April 1, 2013. It seems that vested 

interest are able to pressure the government in delaying enforcement of important provisions like 

personal (criminal) liability for cartel conduct. The agencies concerned must build the case for 

early promulgation of the remaining provisions of the amendment act. 

Analysis of the outcomes in Australia and South Africa: 

The two regimes have their own distinct features and mechanism in implementing the 

competition policies. The testimonials by international institutions and individual experts suggest 

that the policies have been successful. However, following is the analysis using quantitative 

indicators like Global Competitiveness Index, Intensity of Local Competition, Extent of Market 

Dominance and Effectiveness of Anti-monopoly policy from the World Economic Forum. The 

analysis is based on data from Australia and South Africa and a set of countries that are Brazil, 

China, India and Kenya to reflect a mix data-set and to overview broad comparison. The 

countries have been selected from among the developing countries and Kenya has been chosen 

as an example from Africa. Indicator wise observations are as below: 
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Global Competitiveness Index: The global competitiveness index is a composite indicator of 

multiple indicators as per World Economic Forum, Global Competitiveness Report. 

 

Global Competitiveness Index (Range 1-7) 

  2006 2007 2008 2009 2010 2011 2012 2013 2014 

Australia 5.178 5.171 5.200 5.154 5.112 5.110 5.115 5.092 5.084 

Brazil 4.074 3.985 4.134 4.228 4.284 4.320 4.401 4.328 4.337 

China 4.551 4.566 4.699 4.737 4.836 4.898 4.828 4.836 4.891 

India 4.472 4.334 4.326 4.303 4.328 4.305 4.321 4.280 4.207 

Kenya 3.723 3.611 3.839 3.665 3.645 3.822 3.748 3.845 3.934 

South Africa 4.543 4.419 4.411 4.340 4.319 4.342 4.371 4.371 4.351 

 

 

 

Both Australia and South Africa have largely stable index, however there is a decreasing trend 

over the period. Whereas except India all other countries in this data set are recording 

improvements. This does not reflect positive impact of competition policy regime on overall 

competitiveness index for Australia and South Africa.   

Intensity of Local Competition: The index showcases the development of domestic markets and is 

a direct measure of domestic success of the competition policies. 

Intensity of local competition, 1-7 (best) 

  2006 2007 2008 2009 2010 2011 2012 2013 2014 

3.500 

3.700 

3.900 

4.100 

4.300 

4.500 

4.700 

4.900 

5.100 

5.300 

2006 2007 2008 2009 2010 2011 2012 2013 2014 

Countrywise Trend Global Competitiveness Index 

Australia Brazil China India Kenya South Africa 



Page 30 of 42 
 

Australia 5.847 5.733 5.671 5.681 5.678 5.870 5.852 5.822 5.994 

Brazil 5.016 5.252 5.292 5.156 5.107 5.161 5.141 4.982 5.272 

China 5.328 5.338 5.582 5.750 5.617 5.548 5.302 5.263 5.358 

India 5.900 5.878 5.862 5.754 5.446 5.386 5.377 5.552 4.786 

Kenya 5.019 5.070 4.916 4.956 5.065 4.922 4.932 5.387 5.658 

South Africa 5.171 5.091 5.093 4.990 4.971 5.151 5.066 5.264 5.461 

 

 

In the above data set and chart one can observe stable and improving trend for both Australia and 

South Africa that can be considered a result of good competition policies. However the small 

data range between these select countries and large gains of Kenya on this indicator require 

further analysis. Similarly there is a sudden fall in India’s index in 2014 and requires further 

examination. 

Extent of Market Dominance: This is another indicator that reflects on the competition policy of 

a country.  

Extent of market dominance, 1-7 (best) 

  2006 2007 2008 2009 2010 2011 2012 2013 2014 

Australia 5.228 5.148 5.239 5.251 5.118 4.585 4.256 4.288 4.173 

Brazil 4.136 4.157 4.612 4.391 4.158 4.261 4.350 4.393 4.230 

China 3.921 3.761 4.430 4.899 4.793 4.727 4.601 4.572 4.347 

India 5.227 5.168 5.114 4.961 4.710 4.610 4.531 4.439 4.226 

Kenya 3.430 3.289 3.561 3.980 3.976 3.916 3.803 3.903 4.143 

South Africa 4.306 4.418 4.595 4.269 4.176 4.292 4.219 4.284 4.042 
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The graph shows downward trend for Australia and India. Relatively China and India seem to be 

performing better on peer to peer comparison. The reduction in score of South Africa also defies 

the notion. The competition policy of South Africa is focused on reducing market concentration 

and apply public interest norms in its decisions. However the index trend does not suggest that 

the policies are helping the country.  

Effectiveness of Anti-Monopoly Policy: This is a direct measure of the outcome of competition 

policy regime and most important indicator for this paper. As this is the most important indicator 

for competition regulation agency, we have taken 20 years data to see long term trend also. 

Effectiveness of Anti-trust enforcement (1-7, 7 is best) 

Year 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 

Australia 4.95 5.27 4.56 5.15 5.83 6.00 5.70 5.90 6.00 5.80 

Brazil 3.24 3.84 3.91 4.16 4.25 4.50 4.70 4.90 4.70 4.60 

Chia  2.83 4.43 4.73 4.14 3.60 3.40 3.70 3.90 3.80 4.00 

India 3.58 3.87 3.82 4.00 3.92 4.20 4.10 4.50 4.30 4.30 

Kenya         3.50 3.90 

South Africa 3.27 4.06 3.26 4.05 4.31 4.70 4.80 4.90 5.30 5.30 

 Year 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 

Australia 6.10 6.020 5.916 5.856 5.531 5.167 4.874 4.874 4.624 4.627 

Brazil 4.40 4.277 4.273 4.555 4.516 4.511 4.573 4.621 4.533 4.293 

China 3.80 3.653 3.688 4.023 4.241 4.354 4.339 4.215 4.310 4.475 

India 4.60 4.836 4.979 4.881 4.873 4.754 4.617 4.613 4.659 4.388 

Kenya 4.00 3.968 3.907 3.927 4.286 4.309 4.165 4.335 4.368 4.390 
South Africa 5.50 5.444 5.388 5.491 5.255 5.216 5.332 5.305 5.324 5.143 

Source:  Global Competitiveness Report for the respective years 
(http://www.weforum.org/reports/global-competitiveness-report-2014-2015). Acknowledgement to 
Prof. Franz Kronthaler (franz.kronthaler@htwchur.ch) for his guidance. 
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This is a direct measure of effectiveness of the competition policies. As expected Australia and 

South Africa have highest index value compared to other countries. There is a distinct 

improvement in the rating of South Africa from 2003 onwards, showing a clear impact of the 

new enforcement regime. In last ten years, since 2006, the Index for South Africa is largely 

stable between 5.44 and 5.1, reflecting that the policy regime requires further reforms to kick-

start next stage of improvement.   

Similarly in case of Australia, there is a remarkable improvement in the index value from 1996 

to 2000 i.e. 4 to 5 years from implementation of the National Competition Policy. Pursuant to 

2006, however, the index for Australia is showing downward trend falling from 6.020 in 2006 to 

4.627 in 2014. Such decrease in score suggests some institutional issues enjoining urgent review 

and corrective action.  

A contrasting observation, is made out for India, where new competition enforcement regime has 

started functioning since 2009, however, the index does not reflect any perceptible change or 

trend. 

Suggestion for Future Research: 

In this paper, I have dwelled deeply into the legal and policy framework, introducing the status 

of competition law and policy with historical background in both Australia and South Africa. As 

I have observed with World Economic Forum data-set that there are hardly any direct linkages 

between the perception of good competition regime in these two countries and quantitative 

indicators. Therefore, the issue needs more analysis to examine the following: 

a) Comparison of data trends before, during and after the policy reforms in periods of 8 to 

10 years. This will enable to reflect the impact of adoption of new law or the policy 

explicitly. For example, in case of South Africa, trends during 1990 to 1998 and 1999 to 

2008 and 2009 to 2014 may showcase more insights.  
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b) In addition to the indicator chosen, one may analyze other indicators like trends in GDP 

growth rate, Human Development Index, GINI index among others. It will be interesting 

to see if any correlation exists between various countries at given index value of 

effectiveness of competition policies. Such analysis will also reflect on the assessment by 

Australian Productivity Commission Report (no.33 of 2005) that attributes 2.5% growth 

in GDP to successful implementation of competition policies. 

Conclusion: 

The National Competition Policy regime in Australia and establishment of effective 

competition bodies in South Africa as per the Competition Act 1998 are two distinct 

approach to achieve market efficiency and welfare. The focus of Australian Competition 

Policies has been wide-ranging with strong enforcement on one side and regulatory 

reforms on the other side. South Africa competition regime focusses on procedural 

enforcement and step-by-step advocacy to build strong ‘competition culture’. Another 

dimension to South African approach is public interest angle to competition law 

enforcement. Both the approaches seems to receive positive reviews from international 

agencies and competition experts. However, it is important to measure the success of 

policy enforcement using quantitative indicators. The limited analysis on quantitative 

indicators for a nine year period (2006 to 2014) does not reflect linkages between the 

general perception and selected indices. Future research with deeper analysis and longer 

time periods may provide better insights.  
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Annexure 1 

Organization Structure: ACCC 
 

The ACCC has a three tier structure with Commission at the top. The Commission comprises of 

a Chairperson, two deputy Chairpersons, four Members and three Associate Members. The 

executive branch of the ACCC is headed by a Chairman and Agency head and comprises of six 

divisions that are 1) Merger and Authorization review, 2) Enforcement, 3) Consumer, Small 

Business and Product Safety, 4) Infrastructure Regulation, 5) Legal and Economic, 6) People and 

Corporate Services. In addition the agency also has a separate division to service Australian 

Energy Regulation.  

 

 
 

 

The agency maintain a balance in legal and economic division with 146 persons in legal division 

and 120 in economic division as in 2007-08 (OECD, 2009, p. 35). The commission has it’s 

headquarter at Canberra and maintains seven regional offices at each of the State and Territories. 

In terms of independence of the agency, the Commissioners are independent and do not report to 

the chairperson.   

Merger, 
Authorizati

on & 
Review 

Enforcement

Figure- 2: Organization Structure- ACCC 

Source: Information from ACCC Commission’s Website, www.accc.gov.au 
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Annexure - 2 

Table : Timelines for National Competition Policy in Australia 
Date Event 
30 October 1990  

 

 

12 March 1991  

 

 

 

30 July 1991  

 

 

4 October 1992  

 

 

7 December 1992  

 

25 August 1993  

 

 

25 February 1994  

 

 

19 August 1994  

 

11 April 1995  

 

11 April 1995  

 

 

6 November 

1995  

 

30 June 1997  

 

 

14 October 1999  

 

26 July 1999  

 

 

3 November 

2000  

 

 

 
14 December 2001  

6 December 2002 

8 December 2003  

Joint Commonwealth-State committee on microeconomic reform established by a 

Special Premiers’ Conference  

 

Statement in Parliament: Prime Minister Bob Hawke observed that expanding the 

scope of the Trade Practices Act would provide significant benefit (in Building a 

Competitive Australia). 

 

Special Premier’s Conference agrees that competitive markets would benefit 

Australia, and that a national approach to competition policy would be important. 

 

Independent Committee of Inquiry into a National Competition Policy for 

Australia established, chaired by Professor Fred Hilmer 

 

First meeting of the Council of Australian Governments (COAG) 

 

Report of Independent Committee of Inquiry into a National Competition Policy 

for Australia released (Hilmer Report) 

 

Council of Australian Governments agrees to accelerate microeconomic reform, 

endorsing the Hilmer Report principles 

 

COAG agrees in principle to competition policy reforms process and releases draft 

agreements 

COAG signs the agreements to implement national competition policy 

 

Industry Commission assessment of growth and revenue implications of Hilmer 

and related reforms published 

 

National Competition Council (NCC), Australian Competition and Consumer 

Commission and Australian Competition Tribunal created 

 

NCC finalizes its first independent Assessment of State and Territory Progress 

with Implementing National Competition Policy and Related Reforms 

 

14 October 1999 PC report on Impact of Competition Policy Reforms on Rural and 

Regional Australia released 

NCC assessment report (second tranche) is released, and Treasurer accepts a 

recommendation to defer a $15 million payment (25 per cent) to Queensland 

 

COAG agrees to further guidance to the National Competition Council on how to 

interpret compliance with the legislative review requirements, that the timeframe 

for completing the National Competition Policy program should be extend to 2005, 

and that the National Competition Council should undertake annual assessments of 

implementation progress 

NCC’s 2001 assessment report (third tranche) released 

NCC’s 2002 assessment report (third tranche) released 

NCC’s 2003 assessment report (third tranche) released 

Source : (OECD, 2009, p. 53) 
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Annexure 3 
 

Organization Structure: Competition Commission of South Africa 
 

The agency has a two tier structure with a Commissioner and the two Deputy Commissioners as 

part of the commission. As per mandate of thee Competition Act 1998, the agency has eight 

division to oversee various activities. These are: 1) Enforcement & Exemptions, 2) Cartel, 3) 

Mergers & Acquisition, 4) Legal Services, 5) Policy & Research, 6) Commission Spokesperson, 

7) Finance, 8) Corporate Services.  

 

 
 

The agency is small in size compared to agencies in developed countries, with a total of 166 employees 

as in 2014 (Competition Commission, 2014, p. 72).  The agency has a good mix of economists with 44 

employees and lawyers with 58 employees (See Graphic below). 

 

 

Source: (Competition Commission, 2014, p. 72) 
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Appendix 1 

The immunity process in Australia: A flowchart summarising the process of seeking immunity and 

leniency for cooperation is set out below:

 

Source: ACCC Immunity & Cooperation Policy for Cartel conduct. http://www.accc.gov.au/publications/accc-
immunity-cooperation-policy-for-cartel-conduct  

http://www.accc.gov.au/publications/accc-immunity-cooperation-policy-for-cartel-conduct
http://www.accc.gov.au/publications/accc-immunity-cooperation-policy-for-cartel-conduct
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Appendix 2 
Competition Policy Framework - Australia 
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Appendix 3 

 

Source: NCC Report 2004a and 2005 


