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EXECUTIVE SUMMARY 

Context of the Study 

1. The Ministry of Corporate Affairs, 

Government of India constituted a committee for 

framing the National Competition Policy and 

related matters, with the aim of laying down an 

overarching policy framework for infusing 

competition principles in various statutes, 

regulations and policies of the Government and 

promoting competitive market structure in the 

economy, thereby unleashing the next wave of 

economic reforms aimed at making our economy 

more competitive, boosting productivity and 

helping in the achievement of inclusive growth.  

2. The objectives of the National Competition 

Policy is to ‘promote economic democracy, achievement 

of highest levels of economic growth, entrepreneurship, 

employment, higher standards of living, and protect 

economic rights for just, equitable, inclusive and 

sustainable economic and social development, and 

supports goods governance by restricting rent seeking 

practices.’ 

3. In order to develop a strategy for 

competition advocacy with the Government and 

private sector, the Committee on National 

Competition Policy seeks to have specific inputs and 

undertake evidence-based advocacy by reviewing 

distortive provisions in policies, laws, regulations, 

practices etc. in various sectors of the economy, 

including Real Estate. The sector research studies 

are intended to provide illustrative examples of 

laws, policies and regulations which either exert or 

have the potential to exert anti-competitive effects. 

4. Real Estate is the 2nd largest sector 

employing people in India, next only to Agriculture. 

According the Economic Survey 2010-11, ‘the GDP 

from the real estate sector (including ownership of 

dwellings) along with business services witnessed a 

growth of 7.5 per cent (at constant prices) in the year 

2009-10. In terms of share, it accounted for 9.3 per cent 

of the GDP in the year 2009-10.’1 

                                                          
1  Economic Survey, 2010-11 – Services Sector, Government of 

India 

5. The Sector has significant linkages with 

several other sectors of the economy and over 250 

associated industries. According to a HUDCO-IIM, 

Ahmedabad study, one Rupee invested in this sector 

results in 78 paise being added to the GDP of the 

State. A unit increase in expenditure in this sector 

has a multiplier effect and the capacity to generate 

income as high as five times. If the economy grows 

at the rate of 10% the housing sector has the 

capacity to grow at 14% and generate 3.2 million 

new jobs over a decade.2 The sector is expected to 

grow at an exponential rate of 30% over the next 

decade, and the market size is expected to touch 

$180 billion by 2020.3 

6. However, sharp rise in input cost coupled 

with high interest rates has affected the sector 

adversely in recent times. The industry is at the 

crossroads of a high backlog coupled with 

difficulties in project conception to development 

due to various policy and legal bottlenecks. Due to a 

rising demand among the middle class in India, 

along with rapid urbanization and migration 

patterns, the urban areas will have to invest 

massively in real estate to absorb such a rising 

demand from home buyers, which comprises of 

80%4 of the Country’s Real Estate Development. 

Objectives of the Study 

7. The Planning Commission in its 10th Plan 

Report in the Chapter on Real Estate, states that, 

‘Restrictive legislations and lack of transparency in 

transactions are other main impediments to the growth 

of this sector. Limited investment from organized sector 

has also hindered the growth of this sector. There is a 

thriving parallel economy in real estate, involving large 

amounts of undeclared transactions, mainly due to high 

stamp duty rates. The current legislative framework also 

leads to substantial losses to the Government. Much of the 

                                                          
2  Expanding Housing Finance to the Underserved in South Asia – 
Market Review and Forward Agenda, World Bank 

3 Growth Engine of Economy, CREDAI, Available at - 

http://www.credai.org/ 

4 Prospects & Problems of Real Estate in India, by Vandana Singh 
and Komal, International Research Journal of Finance and 
Economics, 24 (2009) 



v 

 

 

over 100 laws governing various aspects of real estate 

dates back to the 19th century, and despite the plethora of 

laws, the situation appears to be far from satisfactory 

and major amendments to existing laws are required to 

make them relevant to modern day requirements.’5 

8. Additionally, the National Urban Housing 

& Habitat Policy (NUHHP), 2007 states that there 

is a need to ‘review the legal and regulatory regime for 

introducing simplification and rationalization with a 

view to giving a boost to housing and supporting 

infrastructure’. 

9. The real estate sector is centered on 

various laws and policies and attracts numerous 

behavioral patterns, which reflect anti-competitive 

practices (Competition Policy and Competition 

Law), Anti-consumer practices, Unfair-trade 

practices and other regulatory issues. Though the 

report touches upon all of these characteristics, its 

emphasis is to highlight the anti-competitive 

provisions in laws and policies including practices, 

which have an anti-competitive outcome.   

10. There are spates of laws enacted by the 

Central Government under the Central and the 

Concurrent List of the Constitution, which are 

directly or indirectly associated to the Real Estate 

sector. The study also takes a ring side peek into the 

laws enacted by the Central Government, to identify 

provisions or practices which negate competition in 

the sector. The study also reviews the policies of the 

Centre and of three States, to identify possible 

avenues where competition can be infused and 

thereby create an environment for channelizing 

more participation and investment in the Real 

Estate sector.  

11. An analysis of the laws and regulations of 

the state of Haryana, which has become the 

epicenter of real estate development (both 

residential and commercial) in recent times, is 

intended to gauge into the state laws that are 

needed to be complied with by the real estate 

developers. 

                                                          
5
 Available at - 
http://planningcommission.nic.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 

12. Concomitantly, the study reviews the rent 

legislations of a few select States as the rental 

market space is a very promising avenue for the real 

estate sector, particularly in times where owning a 

space has become impossible in mega urban centers 

of the country, where Delhi, Karnataka and 

Haryana as instances have been examined. 

13. The objective of this study is to carry out 

an evidenced based analysis of various policies, 

laws, regulations and practices that inhibit 

competition in the real estate sector, thereby 

restricting the overall contribution that the sector is 

capable to make to the national growth, and holding 

back prospective investment and participation, 

purely from the lens of Competition Policy.  

14. The report provides illustrative examples 

of laws, regulations and policies which either exert 

or have the potential to exert anti-competitive 

effects and have a scope of being streamlined, so 

that a detailed analysis of all laws and policies that 

apply to the real estate sector may be carried out in 

consultations with the States across the country, to 

create a more inductive environment for 

prospective entrants and investment. 

Market Structure 

15. The Competition Commission of India has 

observed that ‘Real Estate is a high cost sector with 

natural entry barriers due to high cost of land and brand 

value of incumbent market leaders…”6. The sector is 

fraught with high precedence of entry barriers such 

as regulatory barriers, financial risk, high capital 

cost of entry, marketing entry barriers, technical 

entry barriers, economies’ of scale, high cost of 

sustainable goods or services for consumers.  

16. The 2010-2011 Economic Survey has 

emphasized the major problems faced by the sector, 

suggesting that, ‘In this emerging services sector, while 

short term worries like hardening interest rates need to 

be addressed, there is also need for some fundamental 

reforms like tackling the high stamp duty issue which 

makes even honest citizens deal in black money and 

                                                          
6 Para 12.74 – Main Order - Belaire Owner's Association v. DLF 
Limited and HUDA - Case No. 19 of 2010, Competition 
Commission of India 
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problems related to foreclosure of loans and the Urban 

Land Ceiling Regulations Act (ULCRA).’7 

17. Land use restrictions has sky rocketed the 

real estate value and has created immeasurable 

entry barriers. Land use restrictions can raise the 

price and reduce supply of a broad range of real 

estate and, by preventing new and innovative stores 

from opening, reduce shopping options available to 

consumers.8 The real estate sector is fraught with 

multiple entry barriers from the very start acquiring 

land is the most difficult of the requirement for any 

developer, with the possibility of absence of clear 

title etc. and consequent litigation. With no clear 

title on land, Real Estate projects are vulnerable to 

court orders and cancellation of land 

allotment/acquisition, which has kept probable 

investors away.  

18. Every real estate project prior to launch 

has to seek almost 52 plus approvals, and the time 

lag from conception to beginning of construction is 

anything between 2 years to 3 years, differing from 

State to State. There is no single window clearance 

system, the approval system is not time bound and 

could take up to two years, and there is no provision 

for online submission.9 These circumstances 

together make the entire business proposition 

onerous and time-consuming for any prospective 

developer.  

19. Further, according to a survey conducted 

by industry body ASSOCAHM, the slowdown in the 

real estate sector is mainly due to an unregulated 

price hike in key construction material (cement, 

steel, rods, bricks etc.), together with rampant 

shortage of workforce at all levels.10 Because of this, 

construction projects are getting delayed or 

cancelled all over the country, revealed the study. In 

addition, the rise in interest rates due to the difficult 

                                                          
7 Economic Survey, 2010-11 – Services Sector (Chapter 10), 

Available at - http://indiabudget.nic.in/es2010-11/echap-10.pdf 
8 OECD Competition Committee debates on Land use Restriction 
and its impact on Real Estate 

9 Realty Decoded, FICCI-Ernst & Young – Indian Real Estate 
Report 2010 

10 Report by ASSOCHAM Available at - 
http://articles.economictimes.indiatimes.com/2011-09-
03/news/30110265_1_construction-cost-input-cost-construction-
material 

Monetary Policy pursued by the RBI to tame 

inflation, has added to the woes of the sector. More 

so, there has been a substantial decline in foreign 

direct investments (FDI) in high-growth potential 

sectors like housing and real estate, construction 

activities in 2010-11.11 

20. It is important to point out that the 

absence of ‘industry status’ to the Real Estate 

Industry is a serious bottleneck to its augmentation. 

The Monetary Policy of the RBI in recent times has 

had a precarious effect on the success story of the 

sector with higher credit rates, including the land 

related disputes that have surmounted the problem 

and put a question mark on the legality of the 

property over which such real estate stands.  

21. The Planning Commission in its report on 

the Real Estate sector has clearly brought out the 

existing stamp duty structures, which have caused 

considerable loss to the exchequer on account of 

understatement of sale proceeds, non-registration 

and consequent non-payment of stamp duty and 

avoidance of capital gains tax. It states that apart 

from differential stamp duty rates, some states even 

have double stamp incidence, first on land and then 

on its development.12 The rate of duty ranges from 

5% to 30% across states, which in contrast the 

maximum rate levied in most developed markets for 

instance in Singapore or in Europe is between 1-2%.  

22. The NUHHP, 2007 reiterates that “Stamp 

Duty reforms should be initiated to bring incidence of 

duty in all States/UTs at par” realizing the implicit 

fallout the duty creates on real estate transactions 

and its reporting. In addition, the JNNURM being 

implemented in 31 States/UT’s across the country 

‘requires certain reforms to be undertaken by states/ 

cities to rationalize Stamp Duty, with the objective of 

establishing an efficient real estate market with 

minimum barriers on transfer of property so as to be put 

into more productive use and suggest stamp duty 

                                                          
11 Available at - 
http://www.moneycontrol.com/news/business/fdi-inflows-to-
real-estate-telecom-decline-assocham_579731.html 

12 Available at 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 
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rationalization to 5%’, wherein until January, 2012, 20 

States/UT’s have carried out the said reform. 

23. With a view to catalyzing investment in 

townships, housing, built-up infrastructure and 

construction development projects as an instrument 

to generate economic activity, create new 

employment opportunities and add to the available 

housing stock and built-up infrastructure, the 

Government of India allowed FDI up to 100% under 

the automatic route in townships, housing, built-up 

infrastructure and construction development 

projects (which would include, but not be restricted 

to, housing, commercial premises, hotels, resorts, 

hospitals, educational institutions, recreational 

facilities, city and regional level infrastructure).  

24. However, the policy prescribes certain 

riders as follows: (i) In case of development of serviced 

housing plots, a minimum land area of 10 hectares, (ii) In 

case of construction-development projects, a minimum 

built-up area of 50,000 square meters, are required. 

The current FDI policy which provides for a 

minimum area (538,195.5 square feet/50,000 

square meter) and minimum capitalization (US$10 

million/US$5 million) is not in compliance to 

standards of competitive regulations for affordable 

housing projects, where to match such sizes and 

investments would keep the segment, which 

requires maximum units, out of FDI. These 

threshold limits have kept investors at bay, and has 

impacted investment in the Affordable Housing 

segment, which is in dire-straits for want of 

investment. 

25. The policy of imposing service tax on 

construction services, both commercial construction 

and construction of residential complex, using 

‘completion certificate’ issued by ‘competent authority’ 

has added to escalation in cost making the real 

estate sector un-affordable. The law states that 

before the issuance of completion certificate if 

agreement is entered into or any payment is made 

for sale of complex or apartment in residential 

complex, service tax will be levied on such 

transaction since the builder provides construction 

service. However, if the agreement is entered into or 

any payment is made after the issuance of 

completion certificate service tax will not be levied. 

Due to the non-availability of large capital sums at 

their disposal, and easy accessibility of EMI finance, 

the urban populace invests in real estate by taking 

loans, with inbuilt costs of overdraft, which is 

further saddled by the imposition of service tax.  

26. However, exemption from service tax is 

provided for construction of residential complex 

service, when the same is rendered as part of 

Jawaharlal Nehru national Urban Renewal Mission 

(JNNURM) and Rajiv Awas Yojana (RAY), as “these 

are flagship schemes of the Government of India to 

provide shelter for the poor and the disadvantaged and 

hence taxable service of construction of complex in the 

context of these two development schemes have been kept 

out of the ambit of service tax.”13 

27. The Planning Commission in its Report on 

Real Estate has stated that ‘Rental housing helps in 

stabilizing real estate prices and checking speculation 

and, thus, makes housing affordable for the weaker 

sections and helps check proliferation of slums. In the 

absence of rent control, dilapidated urban housing would 

be periodically pulled down and replaced by modern 

apartment buildings and other complexes leading to 

more rational use of prime locations and also creating a 

continuous process of urban renewal. This has not 

happened in India because rent control combined with 

security of tenure provides no incentive for house owners 

to undertake renovation work. This explains the run 

down appearance of many of our buildings in prime 

locations, which gives Indian cities a much more shabby 

appearance than their counterparts in other developing 

countries. Repeal of the Rent Control Act could unleash a 

construction boom as has happened in many major cities 

all over the world. This is not only necessary to meet the 

growing unmet demand for housing but it would also 

have a highly favourable effect on employment 

generation.’14 

28. As rental housing is a global alternative to 

the “home seekers and the house providers alike” a 

review of existing legislations which govern the 

same is important. The NUHHP, 2007 states that “A 

                                                          
13 Circular http://www.servicetax.gov.in/circular/st-circular10/st-
circ-DOLetter-0107-2k10.htm 

14 Available at - 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 
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Model Rent Act will be prepared by the Government of 

India to promote rental housing on the principle that rent 

of a housing unit should be fixed by mutual agreement 

between the landlord and the tenant for a stipulated lease 

period prior to which, the tenant will not be allowed to be 

evicted and after the expiry of the said lease period, the 

tenant will not be permitted to continue in the said 

housing unit.” Existing state rent laws exempt 

Government installations, where rent is pre-

determined (prescription of standard rent), the 

overhaul of which has been the single most road-

block to release of housing stock in the market for 

rental purposes. 

Competition Issues 

29. At a first glance, it appears that Real Estate 

as a sector has enough competition to rule out any 

obstacles to operation especially with the 

burgeoning number of projects that keep coming up 

time and again. However, as and when one gets 

deeper into the policies/laws/regulations that form 

the trajectory of Real Estate, one would realize it’s a 

sport only for the big players with huge entry and 

exit barriers. An analysis of the legal and policy 

framework across the Country in Real Estate throws 

up facts providing evidence of disorganized and 

uneven treatment meted out to the Real Estate 

Sector. The sector seems over-regulated, with 

compliance requirements under age-old laws, at 

every level of development. Alongside it wouldn’t be 

unjust to say that the sector is controlled by a slew 

of large players, which has resulted in the 

exploitation of consumers.  

30. The National Urban Housing & Habitat 

Policy (NUHHP), 2007 has been formulated 

keeping in view the changing socio-economic 

parameters of the urban areas and growing 

requirement of shelter and related infrastructure. 

The action plan of the NUHHP-2007 states that the 

Central Government will encourage and support the 

States to prepare a State Urban Housing and a 

concomitant State Urban Housing and Habitat 

Action Plan, which may include passing of specific 

Acts the States/UTs  for realizing the policy 

objectives through legal and regulatory reforms, 

fiscal concessions, financial sector reforms and  

introduction of innovative instruments, for 

mobilizing recourses for housing and related 

infrastructure development at the State/UT level. 

The role of the Central Government is to act as a 

facilitator & enabler and to advise & guide 

respective State Governments to adopt and 

implement the National Urban Housing & Habitat 

Policy in a time bound manner.  

Guidelines for Affordable Housing in 

Partnership 

31. As per the Guidelines for Affordable 

Housing in Partnership, projects undertaken by 

developers under a scheme of the Government for 

Affordable Housing receives support from the 

Central Government to the extent of fifty thousand 

rupees per dwelling unit or 25% of the cost of all 

civic services (external and internal) proposed in 

the project. However, if the same developer on his 

‘own accord’ takes up an affordable housing project, 

he is not entitled to the said support from the 

Central Government, as the benefit is only available 

when development is carried out under a scheme of 

the Government. There exists a situation of unequal 

provisioning of policy concessions, available to one 

class of developers as against the other, and absence 

of competition neutrality. 

Reservation of Land/FAR for EWS/LIG 

Housing 

32. The NUHHP, 2007 prescribes 10-15 

percent reservation of land or 20-25% FAR for 

Economically Weaker Sections/Lower Income 

Groups (EWS/LIG) housing in all housing projects 

(public & private). Also, the ‘Guidelines on 

Affordable Housing Scheme in Partnership’ 

provides for construction of affordable homes (read 

EWS/LIG) through projects prepared by urban local 

bodies/urban development agencies/housing 

boards/improvement trusts/other agencies which 

may be designated as ‘implementing agencies’.  

33. The requirement of reservation exists in 

the States of Gujarat through the Town Planning 

Act and in Madhya Pradesh through its Municipal 

Corporation Act, and in many other States through 
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Executive Orders/Notifications etc. Developers have 

contended that the compulsory nature of this 

provision is an added tax on the developers, who are 

already reeling under stress due to the policy 

prescription towards real estate. The developers 

believe the policy of reservation is onerous and 

costly, thereby reducing incentives for developers to 

develop in States which have already legislated 

making reservation of land/FAR compulsory in all 

housing projects above a specified threshold, which 

leads to almost 50% plus reservation in terms of 

dwelling units. 

34. The Central Government is of the view that 

as the requirement of the Affordable Housing in 

India is almost about 90% of the existing deficit, 

private developers will have to share some of the 

burden. Developers contend that the Government 

undertakings namely the Housing Boards and the 

Urban Development Authorities, should be only 

investing into homes for the EWS/LIG category, 

and not pass on the responsibilities on private 

developers, which the Government has not been 

able to fulfill. Also, the entire concept of reservation 

is an after-thought which should have been 

provided for during the master planning phase 

itself. 

Section 35AD of the Income Tax Act, 1961 

35. In addition, the deduction under the 

provisions of section 35AD of the Income Tax Act, 

as it reads currently is not available to the 

developers for the aforesaid reservation for 

EWS/LIG, carried out in its projects, though 

mandated by law. The section defines specified 

business, one of which is ‘developing and building a 

housing project under a scheme for affordable housing 

framed by the Central Government or a State 

Government, as the case may be, and notified by the 

Board in this behalf in accordance with the guidelines as 

may be prescribed.’  

36. There is policy ambiguity, in regard to the 

tax concessions being available to the private 

developers in Affordable Housing but not available 

for the EWS/LIG created under the laws & 

regulations of States mandating reservation in all 

housing projects. The developers have contended 

that the policy of reservation is akin to taxing the 

new home buyers, and due to one-sided 

implementation of reservation without adequate 

incentives is driving a large number of developers 

away from states which have mandated such 

requirements. 

Real Estate (Regulation & Development) 

Bill, 2011 

37. According to a study carried out by FICCI-

E&Y, ‘On the Regulatory index amongst the countries 

surveyed India ranked last along with Russia amongst 

ten countries surveyed namely - China; US; UK; 

Singapore; Germany; Brazil; UAE;  Russia; and India. 

Due to their developed real estate markets and 

streamlined regulatory environment, developed nations 

such as the US, UK and the Singapore closely follow 

China on the index. India ranks fifth on the overall index, 

as it scores better on the country economy development 

index and the real estate market index, but fairly low on 

the regulatory index. In developed countries, the 

regulatory framework is typically well-established, 

organized and transparent. As such, the regulatory 

environment in such countries serves as an effective 

watchdog. In contrast, the regulatory scenario in 

developing nations is at a nascent stage. Consequently, 

developed countries lead the regulatory index.’15 

38. The Competition Commission of India 

while deciding a recent case on the sector has held 

that ‘the time the buyer enters the market, he has the 

choice of going to a large number of builders for the 

purpose of purchase of a flat, and there is large 

competition in the market. But after signing of the 

agreement due to high switching costs and information’s 

asymmetry a situation of aftermarket abuse comes into 

being’16 raising the costs (explicit or implicit) of 

changing suppliers. 

39. The judgment has brought out various 

clauses of the Buyer’s Agreement which have been 

found to be one-sided and an act of abuse of 

dominant position by the developers. It has stated 

that ‘under normal market scenario, a seller would be 

                                                          
15 Realty Decoded, FICCI-Ernst & Young – Indian Real Estate 
Report 2010 

16 Para 1 & 6 - Supplementary Order - DLF Park Place Residents v. 
DLF Limited, Case No. 18 of 2010, Competition Commission of 
India 
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wary of including such one-sided and biased clauses in its 

agreements with consumers’.  

40. Although, a few clauses of the Real Estate 

Bill which raise competition concerns, namely - the 

requirement of registration prior to advertising thereby 

limiting freedom of suppliers to advertise or market their 

goods, and reducing the ability of suppliers to compete by 

requiring information on supplier outputs and costs to be 

published, most of the prevalent market conditions 

highlighted by the Commission as one-sided or as 

abusive have been addressed in the Bill. The Bill is 

forward looking and is intended to address most of 

the concerns that plague consumer interest in the 

real estate sector, and create an atmosphere of 

certainty amongst all stakeholders.  

41. However, industry participants opine that, 

Real Estate is an over-regulated sector, with 

multiple laws which hold back the growth of the 

sector, and the Real Estate Bill proposed by the 

Central Government to regulate business practices 

of real estate developers is just an added layer of 

time consuming compliance. They contend that the 

Bill will add to the regulatory cost and compliance 

delay, due to the requirement of registration & 

certification from the Authority. Real Estate, 

namely ‘housing construction’ has been inserted in 

the definition of service in section 2 (o) of the 

Consumer Protection Act, 1986. In addition the 

Indian Penal Code, 1860; Indian Contract Act, 1872; 

Competition Act, 2002 and a multitude of other 

laws are available to the aggrieved consumers, apart 

from those required to be complied with for project 

approval and development at the State level. 

42. The draft National Competition Policy, 

2011 refers to the OECD Reviews of Regulatory 

Reform: Background Document on Regulatory 

Reform in OECD countries, which states that 

“Regulation may be justified or warranted in sectors 

which have natural monopolies or network industries; 

more so where a universal service obligation exists.” In 

light of the above, and the need for transparency, 

fulfillment of obligations, and standardization, 

there is an urgent need that the Real Estate Bill 

becomes law sooner rather than later. 

Punjab Housing & Habitat Policy, 2008 

43. The Punjab Housing & Habitat Policy, 

2008 provides that the State shall bring appropriate 

legislations for setting up of Regulatory Authority at 

the State level for registration of Builders & 

Developers to provide safe, durable and right priced 

housing to low income segments households as also 

to protect public interest. It states that a Regulatory 

authority for real estate development will be set up 

to protect the interest of consumers in respect of 

land and property record, statutory approvals, 

quality safety and costs in case of private sector 

housing delivery.  

44. The above mentioned provisions in the 

Policy provides for unequal application of law and 

preferential treatment to Government undertaking. 

The Policy provides for the setting up of a State 

based real estate regulator for the private 

developers and does not provide for regulation of 

public agencies involved in construction/ real 

estate, namely housing boards or development 

agencies of the Government.  

Rajasthan Affordable Housing Policy, 2009 

45. The Rajasthan Affordable Housing Policy 

provides for eligibility criteria to be fulfilled by 

developers to apply under various models to 

develop affordable housing. It states that the 

developer, should have ‘experience in building 

construction works for at least three years and should 

have a good track record of quality construction works’, 

his ‘total net worth (Reserve & Capital) of last three years 

(of the company or its sister concern or consortium) 

should be equivalent to at least 10% of the project cost 

(excluding land cost) i.e. cost of proposed EWS/LIG 

houses’, ‘for applying under model no.2 (as specified in 

the Policy) the developer should hold at least 5.0 acres of 

land in the concerned town or should have the ability to 

pay compensation for acquired land’, and ‘the developer 

should have executed minimum 2.0 acres of Residential 

or other type of Development in a single project during 

the last 3 years as a developer or builder or as 

construction agency’.  

46. Such provisions provided for in the policy 

for affordable housing, create natural barriers for 

prospective developers, and raises cost of entry. It 
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precludes developers who have had no past 

experience of execution of similar projects during 

the last three years, and adds to the borrowing 

burden of such prospective and willing developers 

by insertion of the requirement of total net worth of 

10% of the project cost. 

Rajasthan Township Policy, 2010 – For 

Private Land 

47. Rajasthan Township Policy in the 

guidelines for approval / completion of internal 

development works in townships and mini 

townships states that ‘Developer to maintain Township 

/ Mini Township Schemes for at least 3 years after 

completion of development in all respects. Maintenance 

charges may be recovered by the developer from the 

allottees. It imposes difficult conditions on the developers 

to maintain the development for 3 years after its 

completion.’ 

48. The requirement of managing projects for 

a period of three years beyond development creates 

exit barriers for developers, and impedes many a 

willing developers to develop such projects due to 

stringent conditions of post project maintenance. 

Rajasthan Township Policy, 2010 - 

Development of Township by Private 

Developer on Government Land on Public-

Private Partnership (PPP) Model 

49. The Rajasthan Township policy, 2010 

prepared for development of Township by Private 

Developer on Government land on PPP model, 

provides for the eligibility criteria of the Developer: 

For a development less than 40 hectare the 

conditions are: ‘that the developer should have a 

minimum net worth of 25 crores, minimum turnover in 

last 5 years should be minimum Rs. 200 crore, minimum 

number of technological staff on payroll should be 50, 

and the developer should have experience of land 

development of minimum 5 years.’ 

50. For a development above 400 hectares the 

conditions are: ‘that the developer should have a 

minimum net worth is to be 250 crores, minimum 

turnover in the last 5 years should be 1000 crore, 

minimum number of technological staff on payroll should 

be 200, and the developer should have experience of land 

development of minimum 10 years.’ 

51. Though the Affordable Housing Policy, in 

terms of zero Cost of external development charges, 

Agriculture land use conversion charges, and 

building plan approval fee, along with 

higher/double FAR to cross subsidize EWS/LIG 

housing, and a 30 day fast track approval after 

submission of plans for execution of scheme, are 

important and positive prescriptions, the conditions 

laid out for developer eligibility limits the entrants 

of prospective buyers by creating policy barriers and 

creates an environment of significant cost of entry. 

The prescriptive conditions impedes competition by 

creating impediments and limits the involvement to 

developers who have a past history of project 

development and fulfill such rigid criteria, thereby 

thwarting competition from the new and willing 

developers. 

Urban Land Ceiling Act, 1976 and Urban 

Land Ceiling (Repeal) Act, 1999 

52. The Urban Land Ceiling Act (ULC), 1976 

provided for acquisition of all land beyond a 

threshold held by any person by the State 

Government to be disposed of to sub-serve the 

common good. The Act was repealed in the year 

1999. The repeal of the Urban Land Ceiling Act is 

one of the mandatory reforms under JNNURM to 

be carried out by the States, which has been 

achieved by 30 of the 31 States/UT’s that had 

adopted it, until January, 2012.   

53. Thus, it is not important to provide for the 

anti-competitive sections under the Act, however in 

hindsight one would say that section 19 was anti-

competitive in the sense that it prohibited only 

private entities and exempted the government or 

public undertakings from the application of the Act. 

In addition, Section 26 of the Act prohibits transfer 

to private parties, without informing the Competent 

Authority under the Act, and states that if the State 

does not acquire the land that the private parties 

wish to dispose, only then can the private parties 

dispose of the land to any other person. 

Furthermore, Section 29 of the Act prohibits 

construction of dwelling units beyond a specified 

plinth area.  
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54. Section 4 of the Repeal Act, 1999 provides 

that all proceedings under the principal ULC Act 

after the adoption of the Repeal Act shall abate. 

Maharashtra passed the resolution adopting the 

repeal Act on 28th November, 2007. Nevertheless, 

the Government of Maharashtra issued a circular in 

March, 2009 requiring that if land in respect of 

which exemption under section 20(1) (of the 

principal Act) has been granted, is sought to be 

further developed under the various specified 

schemes of the Government, then a further 

permission from the Government of Maharashtra 

will be required to be obtained by the land 

owner/developer. 

55. It has been contended by the MCHI 

(Maharashtra Chamber of Housing Industry) that 

the ‘provisions of the Urban Land Ceiling Repeal Act are 

still not being implemented by the concerned Authorities 

at the local level, and even after the Repeal Act being in 

force there are difficulties faced due to discretionary 

interpretations and insistence of NOC from the 

Competent Authority under the ULC Act.’ The 

requirement of an NOC from the developers has 

added to the cumbersome regulatory compliance 

that developers need to follow in the State of 

Maharashtra. 

Land Acquisition, Rehabilitation & 

Resettlement Bill, 2011 

56. The new Land Acquisition and 

Rehabilitation and Resettlement Bill, 2011, has the 

objectives of balancing the interest of the land 

owner and the land acquirer, where State would 

intervene to assist private developers in acquiring 

land, only if 80% of the land has been acquired by 

them. The West Bengal land acquisition policy 

further provides that the State shall not be involved 

in facilitating land acquisition for private parties. 

Developers contend that the new Land Acquisition, 

Rehabilitation & Resettlement Bill, 2011 will add to 

the land burden of Real Estate Development by 

making the availability and the pricing of land as 

the principal barrier to development. They state if 

the Bill is implemented in the current form, it will 

make acquisition of land for real estate impossible, 

with six times the value of land to be paid to land-

owners, and the requirement of eighty percent 

consent will make the acquisition procedure never 

ending. 

57. Additionally, the requirement of 

compulsory Rehabilitation & Resettlement 

compliance by all undertakings, other than specified 

persons (appropriate Government, Government 

Company, association of persons or trust or Society 

as registered under the Societies Registration Act, 

1860, wholly or partially aided by the appropriate 

Government or controlled by the Appropriate 

Government), even in cases of complete private 

purchase of land (more than 50 acres in urban areas 

and 100 acres in rural area) without the assistance 

of the Government, though with admirable 

intentions even in case of involuntary displacement, 

is against the principles of competition neutrally. 

Though private persons will need to comply with 

the requirements under this section, it does not 

apply on the aforesaid ‘specified persons’. Though 

the proposed Land Acquisition, Rehabilitation & 

Resettlement Bill, 2011 has been prepared with 

laudable intentions (the necessity of which has been 

emphasized by the Hon’ble Supreme Court of India, 

more than once), it needs to balance the interest of 

both the land owners and the developers.  

Rent Control Laws 

58. The Karnataka Rent Act, 1999 provides 

that ‘nothing in the Act shall apply to any premises 

belonging to the State Government or the Central 

Government or a local authority, to any tenancy or other 

like relationship created by a grant from the State 

Government or the Central Government in respect of any 

premises taken on lease or requisitioned by the State 

Government or the Central Government, to any premises, 

deemed rent on the date of commencement of this Act or 

the standard rent of which exceeds,- three thousand five 

hundred rupees per month in any area referred to in part 

A of the first schedule; and two thousand rupees per 

month in any other area’.  

59. Similar provisions exist in the Delhi Rent 

Control Act, 1958 (currently applicable) and also 

provides that ‘except where rent is liable to periodical 

increase by virtue of an agreement entered into before 

the 1st day of January, 1939, no tenant shall, 
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notwithstanding any agreement to the contrary, be liable 

to pay to his landlord for the occupation of any premises 

any amount in excess of the standard rent of the 

premises, unless such amount is a lawful increase of the 

standard rent in accordance with the provisions of this 

Act’.  

60. The limitations in the Delhi Rent Control 

Act, 1958 have been reinforced in a study on ‘the 

economics of tenancy rent control’ in the year 2000, 

which states that ‘the Delhi Rent Control Act, 1958 

allowed a maximum of a ten percent rent hike every three 

years, no matter what the inflation. In India the average 

inflation every three years has exceeded twenty percent’. 

It further states that ‘rent control laws have been 

enacted in many countries around the world, making 

them one of the most popular public policy prescriptions 

among metropolitan governments. Unfortunately, 

knowledge of the effects of tenancy rent control (which is 

one of the most pervasive forms of rent control) is 

inadequate, especially in the context of positive 

inflation’.’17 

61. Economic Administration Reforms 

Commission and the National Commission on 

Urbanization have recommended reform of the 

Rent Legislation in a way that balances the interests 

of both landlord and the tenant and also stimulates 

future construction. Also, the Planning Commission 

in its 11th Plan Report States that “One of the major 

constraints in the development of housing is the rent 

control legislation in many States.”18  

62. It has further contended that ‘Repeal of the 

Rent Control Act could unleash a construction boom as 

has happened in many major cities all over the world. 

This is not only necessary to meet the growing unmet 

demand for housing but it would also have a highly 

favourable effect on employment generation.’19  

63. Furthermore, the Hon’ble Supreme Court 

of India has in a recent case held that “One half of the 

lis between landlord and tenant would not reach courts, if 

tenant agrees to pay the present prevalent market rate of 

                                                          
17 The Economics of Tenancy Rent Control, by Kaushik Basu and 

Patrick M. Emerson, The Economic Journal, 110 (October), 2000 

(939-962) 

18 Para 11.101 – Rental Housing, 11th Five Year Plan, Planning 

Commission of India 

19 Available at - 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 

rent of the tenanted premises to the landlord. In that case 

landlord would also be satisfied that he is getting 

adequate, just and proper return on the property. But the 

trend in the litigation between landlord and tenant shows 

otherwise. Tenant is happy in paying the meager amount 

of rent fixed years ago and landlord continues to find out 

various grounds under the Rent Acts, to evict him 

somehow or the other.”20 

64. Rent control reform is one of the 

important reforms under JNNURM Sub-Mission I 

of the Ministry of Urban Development, and also 

under the Rajiv Awas Yojana scheme of the Ministry 

of Housing & Urban Poverty. 

Local State Laws Related to Real Estate 

65. Haryana Urban Development Authority is 

a prime agency of the State Government engaged in 

the planned development of urban areas in the 

state. It undertakes development of land after its 

acquisition by Government of Haryana through its 

Urban Estates department for specific land uses, 

like residential, Commercial and Industrial etc. in 

accordance with the provisions of the Development 

Plans of a particular area. The Development Plans 

are prepared and published by the Director Town & 

Country Planning Haryana, in exercise of the 

powers conferred by Sub-Section 7 of section 5 of 

the Punjab Scheduled Roads and Controlled Areas 

(Restriction of Unregulated Development) Act, 

1963. For the purpose of ensuring health and safety 

of the allottees and for proper aesthetics and a 

desirable street picture, Haryana Urban 

Development Authority (Erection of Buildings) 

Regulations, 1979 have been framed, which besides 

other design / Structural requirements, specify the 

proportion of the site which may be covered with 

building, F.A.R., Maximum height etc. in the case of 

different types of buildings. 

66. The Department of Town and Country 

Planning, Haryana is responsible to regulate the 

development and also to check the haphazard 

development in and around towns in accordance 

with the provisions of following statutes namely, 

The Punjab Scheduled Roads and Controlled Areas 

                                                          
20 Available at MANU/SC/0614/2011 
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Restriction of Unregulated Development Act, 1963; 

The Haryana Development and Regulation of Urban 

Areas Act, 1975; The Punjab New (Capital) 

Periphery Control Act, 1952. 

67. In order to involve the private sector in the 

process of urban development, the Department 

grants licences to the private colonizers for 

development of Residential, Commercial, Industrial 

and IT Park/Cyber Park Colonies in accordance 

with the provisions of the Haryana Development 

and Regulation of Urban Areas Act, 1975 and the 

Haryana Development and Regulation of Urban 

Areas Rules, 1976.  

68. Haryana has seen development of real 

estate at a scorching pace. It has been observed that 

for development of real estate in Haryana, builders 

have to obtain at least 35 major approvals from 

various departments and agencies and the time 

span for getting all relevant approvals for projects 

till the award of occupancy certificate ranges 

between 4-5 years (48-60 months). Total time 

required -from land purchase till grant of Licence 

for Development range between 14-15 months, 

approval of  Demarcation/Zoning Plan is about 5 

months, Building Plan Approval ranges between 2-5 

months, Service Estimates Approval is about 6 

months, site development works including laying of 

public health services and construction of buildings 

is 20-24 months, and completion certificate of 

building and occupation permission by DTCP 

including grant of no occupation permission is 6 

months. 

The Haryana Development and Regulation 

of Urban Areas Act, 1975, read along-with 

The Haryana Development and Regulation 

of Urban Areas Rules, 1976 

69. Section 3 of the Haryana Development and 

Regulation of Urban Areas Act, 1975 requires that 

‘the applicant to furnish to the Director a bank guarantee 

equal to twenty five per-centum of the estimated cost of 

development works in case of area of land divided or 

proposed to be divided into plots or flats for residential, 

commercial or industrial purposes and a bank guarantee 

equal to thirty-seven and a half per centum of the 

estimated cost of development works in case of cyber city 

or cyber park purposes’. It also requires the applicant 

to give an undertaking ‘for the maintenance and 

upkeep of all roads, open spaces, public park and public 

health services for a period of five years from the date of 

issue of the completion certificate unless earlier relieved 

of this responsibility and thereupon to transfer all such 

roads, open spaces, public parks and public health 

services free of cost to the Government or the local 

authority, as the case may be’. 

70. The Act provides for clauses which create 

natural entry barriers by mandating the 

requirement of 25% bank guarantee in the case of 

residential/commercial projects and 37.5% in case 

of cyber city or cyber parks. It raises cost of entry 

for the prospective developers, and keeps at bay 

developers who are not able to service such huge 

sums of money as securities to bank/financial 

institutions for raising the bank guarantee. The 

requirement of maintenance of the development for 

the period of 5 years after the date of issue of 

completion certificate creates natural exit barriers, 

thereby again preventing many a willing developers 

to be involved. 

71. The 1976 Rules provides for the eligibility 

for entry wherein any owner of land desirous of 

setting up a colony is required to make an 

application to the Director furnishing along-with 

‘particulars of experience as colonizer showing number 

and details of colonies already established or being 

established’, and ‘particulars about financial position so 

as to determine the capacity to develop the colony for 

which he is applying’. This eligibility criterion creates 

barriers to entry for a new entrant, and precludes 

them from being eligible under the Rule to apply as 

a colonizer. 

72. The Rules provide for a Model Bilateral 

Agreement to be entered into by the owner of land 

intending to set up a Group Housing colony or 

plotted colony or Industrial colony or Commercial 

colony, to be signed with the Authority. In one of 

the clauses the agreement provides that ‘the owner 

shall reserve 15% of the total number of flats developed or 

proposed to be developed for allotment to economically 

weaker section categories, and the area of such flats shall 

not be less than 200 square feet. These flats shall be 

allotted on the basis of the price charged by the Haryana 



xv 

 

 

Housing Board for such sizes/flats in that particulars 

area in the following manner’. Though the provision 

for reservation for the economically weaker sections 

is laudable the Rules are silent about any incentive 

or cross-subsidization as is contemplated under the 

NUHHP, 2007. 

73. Further the Model Agreement states that 

‘the owner shall derive maximum net profit @ 15% of the 

total project cost of development of a colony after making 

provisions of statutory taxes. In case the net profit 

exceeds 15% after completion of the project period, 

surplus amount shall either be deposited within two 

months in the State Government Treasury by the owner 

or he shall spend this money on further 

amenities/facilities in his colony for the benefit of the 

residents therein’. Also the owner is required to 

submit to the Director within ninety days of the full 

and final completion of the project from a Chartered 

Accountant a certificate stating that the overall net 

profits (after making provision for the payment of 

taxes) have not exceeded 15% of the total project 

cost of the scheme. The above provisions of the 

Model Agreement limits the seller’s ability to set the 

prices for the goods or services sold by him, and 

prevents the developer from earning anything more 

than 15% from the entire venture. 

The Haryana Urban Development Authority 

Act, 1977 

74. The Haryana Urban Development 

Authority Act, 1977 was amended in 2004, to 

provide for the constitution of Local Development 

Authorities for any area where in the opinion of the 

State Government it required integrated planned 

development and an Authority called Local 

Development Authority for such area. The Objects 

of the Local Development Area is to promote and 

secure the development of all or any of the areas 

comprised in the local development area. The 

Authority is required to prepare master plan for the 

development area, and sector development plans 

for each of the sectors in which the local 

development area is divided. 

75. Section 81 of the Act provides for a 

detailed and onerous application procedure to be 

followed by the private developers, though exempts 

any department of the Government or any Local 

Authority from the same. It states that, ‘every person 

or body (other than any department of Government or 

any local authority) whose site is situated in any sector 

developed by Local Development Authority or in any 

Colony approved under any other Act of the State or for 

which permission of change of land use has been granted 

by the Government, desiring to obtain the permission 

referred to in section 80 shall make an application in 

writing to the Vice-chairman in such form and containing 

such particulars in respect of the development to which 

the application relates as may be prescribed by bye-laws’.  

76. It further provides powers to the Vice-

Chairman to make such enquiry as it deems fit, 

order in writing either grants the permission, 

subject to such conditions, if any, as may be 

specified in the order or refuse to grant such 

permission. Any private developer, aggrieved may 

appeal to the Chairman against that order, and the 

Chairman may either dismiss the appeal or direct 

the Vice-chairman to grant the permission applied 

for with such modifications, or subject to such 

conditions, if any, as may be specified.  

77. Whereas the Government undertaking 

have been dealt with in a different way giving liberty 

to determine its development, and powers to the 

State Government to suggest or not to suggest 

modification in the development plan, in-spite of it 

not being in conformity of the Master or Sector 

Plan, as stated by the Vice-Chairman, the private 

developers has to modify his plan as suggested by 

the Vice-Chairman. The Act provides for in these 

provisions unequal application of law and 

preferential treatment to Government 

undertakings. 

The Punjab Scheduled Roads and Controlled 

Areas Restriction of Unregulated 

Development Act, 1963 

78. The Punjab Scheduled Roads and 

Controlled Areas Restriction of Unregulated 

Development Act, 1963 was passed to prevent 

haphazard and sub-standard development along 

scheduled roads and in controlled areas in the State 

of Haryana.  
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79. Section 7 of the Act provides for 

prohibition on use of land in controlled areas ‘except 

with the permission of the in accordance with the 

conditions of a licence from the Director on payment of 

such fees and under such conditions’. The section further 

provides that ‘Local authorities, firms and undertakings 

of Government, colonisers and persons exempted from 

obtaining a licence under the Haryana Development and 

Regulation of Urban Areas Act, 1975, and authorities 

involved in land development will also be liable to pay 

conversion charges but they shall be exempt from making 

an application under section 8 of this Act’.  

80. The Act differentiates between 

Government undertakings and private developers in 

the process of applications. The Government 

undertakings have been exempt from making an 

application under section 8 of the Act, which 

provides for application for permission etc. by any 

person desiring to obtain permission refereed to the 

various sections under the Act, which is a lengthy 

and onerous application procedure for license under 

the Act to be made to the Director. 

The Haryana Apartment Ownership Act, 

1983, Read along with the Haryana 

Development and Regulation of Urban Areas 

Act, 1975 

81. The Haryana Apartment Ownership Act, 

1983 was passed to provide for the ownership of an 

Individual apartment in a building and to make 

such apartment heritable and transferable property 

and matters connected therewith.  

82. Section 2 of the Act provides that ‘The 

provisions of this Act shall apply to every apartment 

lawfully constructed for residential purpose, integrated 

commercial complexes, flatted factories, Information 

technology Industrial Units, Cyber Park and Cyber City 

for the purpose of transfer of ownership of an individual 

apartment in a building whether constructed before after 

the commencement of this Act’. However, the Haryana 

Development and Regulation of Urban Areas Act, 

1975 defines a colonizer as ‘an individual, company or 

association, body of individuals, whether incorporated or 

not, owning land for converting it into a colony and to 

whom a license has been granted under this Act.  

83. The Apartment Ownership Act leaves out 

apartments developed by the Housing Boards, 

Urban Development Authorities or other 

Government undertakings from the ambit of the 

law. There is added regulatory compliance for 

private apartment developers, the government 

undertakings, though in right earnest, have been 

given preferential treatment by being exempt under 

the Act. 

The Haryana Housing Board Act, 1971, read 

along-with Haryana Urban (Control of Rent 

and Eviction) Act, 1973, and East Punjab 

Rent Restriction Act, 1949 

84. Section 4 of the Haryana Housing Board 

Act, states that ‘The East Punjab Urban Rent Restriction 

Act, 1949, shall not apply nor shall be deemed to have 

ever applied, to my land or building belonging to or 

vesting in the Board under or for the purposes of this Act 

and as against the Board to any tenancies or other like 

relationship created by the Board in respect of such land 

or building but shall apply to any land or building let to 

the Board’. 

85. The East Punjab Urban Rent Restriction 

Act, 1949 provides to restrict the increase in rent of 

certain premises situated within the limits of urban 

areas, and the eviction of tenants therefrom. 

Subsequently the Haryana Urban (Control of Rent 

and Eviction) Act, 1973 was passed by the Haryana 

Assembly repealing the East Punjab Rent 

Restriction Act, 1949, and provides that 

‘Notwithstanding such repeal, anything done or any 

action taken under the Act so repealed (including any 

rule, notification or order made) which is not inconsistent 

with the provisions of this Act, be deemed to have been 

done or taken under the corresponding provisions of this 

Act as if this Act were in force at the time such thing was 

done or action was taken, and shall continue to be in 

force, unless and until superseded by anything done or 

any action taken under this Act’. 

86. The Act provides preferential treatment to 

land or buildings belonging to the Housing Board, 

by stating that they shall not come within the ambit 

of rent restriction under the East Punjab Rent 

Restriction Act, 1949, and the exemption shall 

continue in the state of Haryana, after the passing 

of the Haryana Urban (Control of Rent and 
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Eviction) Act, 1973. However, the land and 

buildings that are ‘let’ to the Housing Board shall be 

bound by these legislations, in terms of rent 

restrictions as provided under the Haryana Act, 

1973. All these legislative requirements invades into 

the business practices of the developers and 

restricts their freedom to operate based on ‘laissez 

faire’. 

Conclusions and Advocacy Agenda 

87. It is not difficult to comprehend that a 

slowdown in the construction industry has led to a 

slowdown in the country’s growth due to the various 

sectors that that real estate touches upon, from 

cement to steel to employment to wages. The 

approach to public policy, in a sector where the 

State has failed to deliver, will need to change, as 

the private developers are the only hope. 

88. Real Estate is the lead sector where a 

competitive market structure with a fast-track 

mechanism for approvals & development bodes well 

for the overall economic development of the 

Country. It contributes approximately 8% annually 

to the country’s GDP and is expected to contribute 

another 1% if the existing vacuum waiting to be 

harnessed for development is facilitated through 

greater clarity and alacrity in the approval process 

and by the setting up of a Regulator. 

89. Economic growth and rising income levels 

have increased the demand for quality real estate in 

the country, but the supply is still not adequate. 

This provides ample investment opportunities in 

the country. However, the country scores low on the 

Regulatory index due to factors such as unclear 

titles, the absence of REITs and a real estate 

regulator.21 

90. The NUHHP, 2007 states that to create a 

supportive environment the Central Government 

would in consultation with the State Governments 

“act as a ‘facilitator’ and ‘enabler’ with significant 

actionable steps being taken by State Governments, 

Urban Local Bodies, Parastatals and Private & Co-

operative Sector and Non-Government Organizations.”  

                                                          
21 Realty Decoded, FICCI-Ernst & Young – Indian Real Estate 
Report 2010 

The policy aims to bolster the private 

agencies/developers for getting into affordable 

housing space.  

91. The Punjab Housing and Habitat Policy, 

has been written with guidance from the NUHHP, 

2007 and the National Rural Housing & Habitat 

Policy (draft Report). The main aim of the policy is 

to create surpluses in housing stock either on 

ownership or rental basis. The policy commits that 

high External Development Charges (EDC) that is 

imposed will be reduced for Economically Weaker 

Sections (EWS) housing, and no Value Added Tax 

(VAT) on the construction material used for EWS 

housing would be levied. 

92. The draft Kerala Housing Policy, 2011 

states that “realizing the specific features of the rural 

urban continuum pattern development of Kerala, coupled 

with the shift of the population to the urban areas and 

expansion of informal labour market”, also states “create 

housing stock on ownership and rental basis”.  It also 

states under the head Action Plan, in paragraph 6.15, that 

“Housing Regulatory Authority would be set up to resolve 

issues of disputes in the flat/building construction sectors 

and serve as grievance redressal mechanism for 

apartment owners.” 

 

 

 

 

 

 

 

 

 

93. For instance Rajasthan Affordable 

Housing Policy, 2009 states that a ‘major initiative 

has been taken by Government of Rajasthan in July,2009 

in drastically reducing the stamp duty in the case of 

EWS/LIG houses from 8% to mere Rs.10/- in the case of 

EWS and Rs.25/- in the case of LIGH. In other cases the 

stamp duty has been fixed at 5% with a reduction of 1% in 

the case of women.’22 

                                                          
22 Rajasthan Affordable Housing Policy, 2009 

All the housing policies reviewed state that 

steps would be taken for simplifying the 

procedures in sanctioning building plans to 

eliminate delays through strict enforcement 

of rules and regulations along with simplified 

approval procedures to ensure that the system 

is made user friendly. It also adds that 

rationalization of stamp duty, enabling an IT 

enabled registration procedure for 

conveyance of immovable properties for 

simplification and conclusive title would be 

undertaken. 
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94. Real Estate is a State subject and the role 

of the Central Government is vital along-with 

relentless policy advisory in the form of Policies, 

Model Legislations, and Guidance Notes, which 

have helped propel the momentum towards greater 

real estate activity.  

 

 

 

 

 

 

 

95. Developers in Real Estate have contended 

that due to lack of transparency in the approval 

process, applicants have to make several visits to 

concerned officers at every level to access 

information about the status of files. Absence of 

clear timelines set by approving authorities for 

sanction of proposals and minimal use of 

Information Technology leads to delays in 

approvals. Developers are required to make 

personal visits at every stage of the approval process 

and unofficial costs are incurred by then to hasten 

the approval process. 

96. NUHHP, 2007 asserts that ‘a single window 

approach would be developed by the Urban Local 

Bodies/parastatals for approval of Building Plans and 

securing Certificates in collaboration with the Council of 

Architects or their State/UT chapters’, to eliminate 

delays in sanction of projects contemplated by 

developers.  

97. The recommendations of the Affordable 

Housing Task Force set up by the Government with 

the objective of coming up with model guidelines on 

Single window clearance is one of the important 

actions States need to initiate to infuse more 

interest in the sector. The approving authorities 

need to maintain time limit as prescribed in the rule 

book, and deemed approval be should be considered 

in case of delay. The documents required to be 

furnished by the developers for each approval 

should be clearly listed on the website of the 

approving authority to prevent any delay in 

incomplete applications. Developing a 

computerized system for submission of application 

forms with tracking facility would bring in 

transparency and efficiency in the approval system 

and will also help in reducing the personal interface 

with the government officials which will 

significantly help in containing unofficial costs for 

the developers.  

98. Bihar provides for a Model worthy of 

emulation by other States to cut-down on time 

delays for building plan approvals by authorizing 

‘Listed Registered/Certified Architects’ to sanction 

building plans. Amendment has been made in the 

Bihar Regional Development Rule 1982; Listed 

Registered Architects are now empowered to 

sanction the building plan up to 500 sq meter area, 

thus facilitating an easy and hassle free 

administration. Also, the Bangalore Municipal 

Corporation is implementing the Online Building 

Plan Approval system (OBPAS) for sanction of 

building plans online. Under the proposed system, 

one can submit the plan for approval through online 

along with all necessary documents. The software is 

designed in such a way that it will automatically 

verify whether the plan is as per the stipulated rules 

(bye-laws and zonal regulations) or not, which will 

be sanctioned online within the stipulated time. 

However, with respect to high-rises and commercial 

complexes, the BBMP’s Director of Town Planning 

will be the approving authority.  

99. This is likely to make the approval process 

easy, but and also ensure that rules are not violated, 

which help weed out possibilities of violation when 

done manually. The online submission, perusal and 

approval of building plans, it can help local 

governance bodies like Municipal Corporations and 

Municipalities in automating the cumbersome 

process of scrutinizing the building plans and 

ensuring that they abide by the development rules 

and building bylaws. The online software reads the 

building entities from drawings submitted by 

architects in soft copies, geometrically maps each 

and every entity and produces relevant reports 

An overhaul of the legislations and policies 

that inhibit this sector, mainly at the State 

level, will help infuse competition, mainly by 

allowing more players, more options to the 

buyers/consumers, easy transferability, 

business regulations by reducing delays in 

projects deliverables, and by creating a huge 

stock to cater to the imbalance between 

demand and supply. 
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embedded with drawings. Not only does this system 

reduce paper work and save valuable time and 

efforts but also helps in standardizing the building 

drawing plan process. It also makes the whole 

process objective and transparent replacing the 

existing manual system which is prone to 

intentional and unintentional human errors. 

100. Affordable Housing is felt to be the only 

way to meet the burgeoning demand of homes in 

urban areas, which has also been one of the effective 

investment avenues during the difficult times of 

economic slowdown. 

 

 

 

 

 

 

 

101. The purpose behind the reservation policy 

of the Government is laudable as it is for public 

good and to sub-serve the requirements of the 

homeless and the poor. The Central Government 

has shared model provisions with the States for 

adoption, within which it has suggested a slew of 

measures to incentives the developers. However, in 

practice the States have not provided for subsidy 

measures (in the form of increase in FAR, TDR etc.) 

and have only thrust on the developers the 

compulsory reservation requirement. Though such 

a policy intervention is warranted in public interest 

the same should be justified and done 

transparently.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

102. Housing within real estate has been clearly 

stated to be a ‘service’ within the definition under 

section 2 (o) of the Consumer Protection Act, 1986 

by the Hon’ble Supreme Court of India, in the case 

of Lucknow Development Authority.23 Real Estate 

or housing service is also liable to service tax as 

provided in the Finance Act, 2010, the imposition of 

which is an added burden to the disquiet generated 

due to VAT imposed on real estate transactions.  

 

 

 

 

 

103. It is expected that the proposed Goods and 

Service Tax will help clear the cobwebs on the 

imposition of double taxation in this sector. 

 

 

 

 

 

104. This unequal application of fiscal provision 

needs to be recast to allow a more favourable and 

balanced treatment to the private developer’s vis-à-

vis through a scheme of the Government.  

 

                                                          
23 Lucknow Development Authority v. M. K. Gupta, Available at - 
MANU/SC/01781994 

The practice of diversion post construction of 

these EWS/LIG houses, either by merging two 

or more of such units to make and MIG or 

HIG, or conversion of EWS/LIG units into 

studio apartments which have a more saleable 

and profitable market, needs to be curbed 

through effective monitoring and stringent 

penalties. 

It would be prudent to deal with - the 

Affordable Housing in Partnership scheme of 

the Government; Affordable Housing taken up 

by developers of one’s own volition; and the 

mandatory earmarking of land/FAR for 

EWS/LIG housing in all housing projects, 

through the same policy prescriptions.  

Affordable housing projects undertaken by 

the private developers should be exempt from 

service tax, as the mere added cost of service 

tax could make the entire projects and units 

un-affordable for the buyers.  

Imposition of Service tax and VAT on Real 

Estate makes the sector un-competitive due to 

astronomical cost addition and rising prices, 

which in turn has added to the burden of 

home buyers. 

Reservation of Land/FAR for EWS/LIG 

housing should be part of the overall 

Affordable Housing policy; consequently all 

expenses on construction of units for 

EWS/LIG housing in private development 

should be eligible for section 35AD deduction. 

Also, it would provide an added augmentation 

to affordable housing if projects, albeit 

developed on one’s own volition, are eligible 

for section 35AD deduction, and is not limited 

to those developed under a ‘scheme’ of the 

Government. 
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105. In addition the minimum capitalization of 

US$10 million for wholly owned subsidiaries and 

US$ 5 million for joint ventures with Indian 

partners, have added to the ambivalence of the 

investors in the Affordable Housing sector. 

 

 

 

 

 

106. This one move is expected to facilitate 

access to low-cost institutional funds and 

simultaneously permit the sector to leverage long-

term funds. One of the reasons for the prevailing 

prices, which make real estate beyond the reach of 

most, is the banking costs, which can be addressed 

in by a change in identity of the sector for lending 

by financial institutions by according it 

infrastructure status. Thus the Role of banks and 

housing finance institutions in this entire 

endeavour becomes most crucial as real estate is to 

a great extend based on the credit off-take as it is a 

mortgage based market, and there is a need to 

adopt a more flexible and innovative approach in 

relation to credit appraisal norms. 

107. The NUHHP, 2007 states that “Stamp 

Duty reforms should be initiated to bring incidence 

of duty in all States/UTs at par”.  

 

 

 

 

 

 

108. Reduction in duty would encourage more 

and more buyers and sellers of property to register 

their sale deeds at full value and thus help in 

eradication of black money in property. 

Rationalization of stamp duty is a state-level 

mandatory reform aimed at establishing an efficient 

real estate market with minimum barriers on 

transfer of property so that the property may be put 

to more productive use.24 In order to avoid paying 

exorbitant Stamp Duties for registration of 

properties, customers make transactions based on 

Power of Attorney, thereby creating a breeding 

ground for future title disputes. 

109. The Urban Local Bodies are important 

stakeholders in the entire setting of Real Estate 

development, and its empowerment and capacity 

building is as important as is of the other 

stakeholders.  

110. The recommendations of the Second 

Administrative Reforms Commission (ARC) that 

‘devolution should be based on the broad principles of 

subsidiarity, and local governments at the appropriate 

level should be vested with adequate powers and 

authority to enable them to function as institutions of 

self-government in respect of functions that can be 

performed by the local level’ . 

 

 

 

 

 

 

 

 

 

111. Thus, if the provisions above providing for 

grants-in-aid continue as not-mandatory while the 

assignment of functions become mandatory, the 

local bodies will be in an awkward position with 

mandatorily prescribed functions but with financing 

                                                          
24 Doing Business with City Governments, National Institute of 
Urban Affairs, Available at - http://www.niua.org/db_main.asp 

Lowering Cost through Rationalization of 

Stamp Duties which ranges from 32% to 5% is 

a necessary reform, as high stamp duty has 

always been a major deterrent for people to 

declare actual value in the sale deeds and 

consequently the involvement of black money 

in property transactions. 

The functions under Articles 243G and 243W 

of the Constitution of India should be 

mandatorily transferred to the Panchayats 

and Municipal Authorities. However, 

mandatory vesting of responsibilities will not 

in itself lead to ushering in an effective 

decentralization and emergence of the ‘third-

tier’ and a vibrant grassroots level pillar of 

democracy, until the finances are 

simultaneously devolved on the local bodies 

by their State Governments.  

Infrastructure status to housing Large-scale 

projects of a particular size, such as 

integrated townships, or those that serve a 

social cause, such as affordable housing, 

should be considered. 

Affordable Housing projects are generally of a 

layout size much lesser than the specified 

minimum area of 10 hectares, due to which 

FDI is almost restricted in the Affordable 

Housing segment, where there is maximum 

demand 
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sources at the mercy of the States. Thus 

constitutionally prescribed mandatory local 

government ‘function’ list should be accompanied by 

constitutionally prescribed mandatory local 

government ‘finance’ list containing 

revenue/financing sources commensurate with the 

functional responsibilities mandated. 

112. The dependence on the Urban Local 

Bodies by the development of real estate for 

External Development coupled with the time lag in 

getting approvals appear to limit the scope for 

competition, and is a breeding ground for extra 

legality in operation.  

113. Thus a system by which the Panchayats 

and Municipalities can be held accountable should 

be instituted, along with the passing on of 

mandatory responsibility along with finances under 

Articles 243G-243W and Article 243X respectively, 

of the Constitution of India. The Planning 

Commission has extended the debate by suggesting 

that that ‘a formal system for enabling private 

participation in the provision of municipal services will 

provide access to the skills required for improving the 

efficiency of urban services and make them self 

sustaining in the long run.’25 

114. The existing Rent Control Acts are 

restrictive in the sense that it precludes probable 

home owners from renting out their properties due 

to control in rent, impedes large scale investment in 

developing rental properties and renting premises 

as a business model. The determination of rent 

should be left to market forces and not be controlled 

through government regulations or legislations.  

 

 

 

 

 

115. The Ministry of Housing & Urban Poverty 

Alleviation has prepared a draft Model Residential 

Tenancy Act, 2011 to assist States in formulating 

                                                          
25 Available at - 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 

State specific legislation on Rent, based on the 

principle enshrined in the NUHHP, 2007.  Along-

with the Ministry of Urban Development has shared 

with the states a Model Rent Law of 1992, 

enactment of which is a mandatory reform under 

the JNNURM.  

116. Though the Model Law of 1992 circulated 

by the Ministry of Urban Development has been 

adopted by 15 states as on January, 2012, it falls 

short of the required reform to be carried out to 

release more housing stock in the market to 

improve the availability of housing across all 

income categories, on the basis of mutual 

agreement between the landlord and the tenant, 

leaving decisions on tenancy to be determined by 

market forces.  

117. In addition, it is important that no class of 

rental property should be exempt from the 

applicability of the law, as the fast-track dispute 

resolution mechanism should be available to all 

classes of landlords and tenants that will help free 

courts from the burgeoning number of rent 

disputes. The Delhi Rent Act, 1995 provides a clause 

which though exempts certain properties from the 

applicability of the Act, provides jurisdiction to the 

Rent Authority to decide all disputes relating to 

tenancies in respect of premises, including those 

exempt under the Act.  

118. Rental housing is the solution to un-

affordability in the real estate residential sector, and 

if free from rent control, will channelize a lot of 

investment into this sector. This one single move is 

expected to release enormous number of housing 

stock in the market, and also to propel private 

developers to invest in rental housing. There is an 

immediate need for reconciliation between the 

reform under JNNURM component of the Ministry 

of Urban Development and the requirement under 

the NUHHP, 2007 of the Ministry of HUPA, as the 

States are finding it inconvenient to adopt a revised 

Model for amendment/overhaul of their rent 

legislations, as circulated by Ministry of HUPA.  

119. The real estate sector is faced with the 

uphill task of acquiring land, as the first of the many 

With large urbanization taking place, the rent 

control laws have outlived its utility, and need 

urgent overhaul for release of the much 

needed housing stock for housing the growing 

numbers, as the very basis of rent control 

legislation, has long served its purpose.  
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entry barriers, with the possibility of absence of 

clear titles. Developers contend as land acquired by 

the State and given to developers for development, 

is free from encumbrances, and there are no 

disputes regarding title, the preference is for 

acquiring land by the State. The industry contends 

that land acquisition for development of projects 

and challenges on the legality of acquisition has 

added to cost over-runs. To infuse more 

competition in the real estate sector and to see more 

developers willing to invest funds in real estate, to 

avoid legal wrangles, is to provide for a conclusive 

title system.  

120. The Land Reforms (LR) Division of the 

Ministry of Rural Development is implementing a 

Scheme National Land Records Modernization 

Programme (NLRMP) the aims of which are ‘to 

usher in a system of updated land records, automated 

and automatic mutation, integration between textual and 

spatial records, inter-connectivity between revenue and 

registration, to replace the present deeds registration and 

presumptive title system with that of conclusive titling 

with title guarantee’.  

121. The District has been taken as the unit of 

implementation, where all programme activities are 

to converge, vide which it is hoped that all districts 

in the country would be covered by the end of the 

12th Plan period except where cadastral surveys are 

being done for the first time.26 

122. The Department of Land Reforms, 

Ministry of Rural Development has modified the 

earlier Model Land Titling Bill, 2010 with 

suggestions both nationally and internationally, and 

has come up with a revised Model Land Titling Bill, 

2011.  

 

 

 

 

 

 

                                                          
26 Available at - http://dolr.nic.in/land_reforms1.htm 

123. To provide a level playing field to the new 

players and the incumbent, and to attract foreign 

investment in the Real Estate sector, the 

Government needs to pro-actively set up the Real 

Estate Regulators by enacting the Real Estate 

(Regulation & Development) Bill, 2011.  

124. It is expected that the enactment of the 

Real Estate Bill will make the Real Estate market 

modern, efficient and safer for both the developers 

and the allottees, and is the first and most 

important step to move towards a more balanced 

and orderly functioning of the sector. 

125. Also, the orders by the Competition 

Commission have reinforced the fundamental 

lacuna prevalent in the real estate market, of one-

sided agreement, due to the dominant position 

exercised by developers, in a market that is 

staggered and lopsided with demand out-

numbering supply.  

126. The draft Real Estate (Regulation & 

Development) Bill, 2011 though tries to correct most 

of the existing market distortions, as was 

highlighted in the judgments of the Competition 

Commission of India, it should make disclosure of 

all EWS/LIG units constructed/reserved by the 

developers and an upto date status of 

allotment/sale of these units, mandatory in order to 

ensure that constructed units are allotted to the 

intended beneficiaries and not diverted to be sold as 

studio apartments. This would help create 

transparency in affordable housing development, 

which the developers are mandated to do under the 

reservation policy of the Government.  

127. Additionally the real estate agents should 

be brought within the ambit of the Bill because the 

amount home sellers pay their real estate broker is 

built into the home sales price, which both home 

buyers and sellers bear this expense27. 

 

 

                                                          
27 Competition in Real Estate Brokerage Industry, Report by 

Federal Trade Commission & U.S. Department of Justice, April 

2007 

The difficulties that the new Land Acquisition 

Bill is likely to create for the real estate 

industry can be adequately addressed by 

legislating on the Model Titling Bill, so that 

establishment, administration and 

management of a system of conclusive 

property titles through registration of 

immovable properties can be put in place. 
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128. The Bill intends to prohibit indulgence in 

unfair trade practices by making false and 

misleading representation, completion of projects in 

time, and for speedy adjudication of disputes, which 

cumulatively is expected to the Real Estate market 

modern, efficient and safer for both the developers 

and the allottees, and is the first and most 

important step to move towards a more balanced 

and orderly functioning of the sector. If India 

wishes to stay ahead in the economic race, there is a 

strong need to improve the regulatory environment 

to facilitate real estate development.28 

129. Land and Colonization are State subjects, 

and therefore policies, laws and regulations made 

by the States assume significance. Enormous 

competition can be channelized in the real estate 

sector by weeding out anti-competitive clauses in 

these laws and regulations that impede its growth 

and cause most prospective developers to shy away, 

making the sector the fiefdom of the big and 

wealthy.   

 

 

 

 

 

 

 

                                                          
28 Realty Decoded, FICCI-Ernst & Young – Indian Real Estate 
Report 2010 

130. The revision of a few provisions of the 

Haryana Development and Regulation of Urban 

Areas Act, 1975 can attract many a willing investors 

sitting on the edges to invest in setting up colonies 

in the State of Haryana.   

 

 

 

 

 

 

 

 

 

131. High thresholds in terms of investment 

corpus, years of experience in the sector and 

minimum number of manpower as prescribed, 

inhibit competition in the sector. The threshold 

should be reasonable in order to allow entry of new 

and willing developers. 

132. Also on an analysis of the state laws, 

applicable to real estate, it is found that the 

Government undertakings enjoy favourable 

treatment whereas the compliance requirements on 

the private developers is onerous and time-

consuming, which reduces the incentive for private 

developers to compete. Priority sector lending, FDI 

policy change, tax concessions beyond government 

schemes for the affordable housing segment, 

clubbing Affordable Housing in Partnership with 

reservation of land/FAR for EWS/LIG housing, 

rationalization of Stamp Duties, Reduction in 

External Development Charges, setting up of a Real 

Estate Regulator, Rental Housing Stock creation by 

annulling the existing rent control laws, single 

window system, and streamlining of State laws 

applicable to the sector, would go a long way in 

infusing competition in the sector. 

133. Industry analysts believe that with a little 

streamlining, fast-track approvals, and the setting 

up of a Regulator, real estate in itself could 

On review of the Haryana based laws, namely 

the Haryana Development and Regulation of 

Urban Areas Act, 1975 read with Haryana 

Development and Regulation of Urban Areas 

Rules, 1976 clearly suggest that a competition 

impact assessment of all States laws and 

regulations related to Real Estate should be 

undertaken up by the States in consultation 

with the Ministry of Corporate 

Affairs/National Competition Council that 

relate to Real Estate.  

An analysis of the Rajasthan Affordable 

Housing Policy, 2009 and the Rajasthan 

Township Policy, 2010 throw up instances of 

rigid eligibility requirements in selection of 

developers, which in turn create huge entry 

barriers. To motivate new entrants and to 

guide further investments, the policies of all 

the States on Real Estate will have to be 

reviewed and overhauled to provide for a level 

playing field, for which a review of all States 

Real Estate policies needs to be undertaken. 

The Real Estate (Regulation & Development) 

Bill, 2011 should be enacted forthwith ‘to 

promote planned, healthy, transparent, 

efficient and competitive development, sale 

and transfer of immovable properties and 

with a view to ensure proper transfer of title, 

protection of public interest, social and 

economic planning in the real estate sector’, 

with is likely to enthuse confidence in 

investors as well as consumer, who till now 

shy away from this sector, for want of a 

Regulator.  
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contribute an additional one percent to the 

country’s GDP. The employment possibility is 

amazing and the multiplier effect construction/ real 

estate has on other industries is un-comparable. 

The real estate sector has the potential not only to 

contribute more to the national growth, but also to 

absorb a large workforce.  

134. There is an overall need of change in 

perception towards real estate development in 

general and real estate developers in particular. 

With a few pro-active steps, getting the States on 

board, to overhaul their state specific legislation, 

the enactment of the Real Estate Bill, and the 

consequent setting up of Regulatory Authorities in 

every State, a new endeavour to infuse competition 

and drive out illegality in real estate transactions is 

likely to take place. 

135. The Second Administrative Reforms 

Commission (ARC) Recommendation (2007), 

recommends that ‘each Ministry/Department may 

undertake an immediate exercise to identify areas where 

the existing ‘monopoly of functions’ can be tempered with 

competition. A similar exercise may be done at the level of 

State Governments and Local Bodies. This exercise may 

be carried out in a time bound manner, say in one year, 

and a road map laid down to reduce ‘monopoly’ of 

functions. The approach should be to introduce 

competition along with a mechanism for regulation to 

ensure performance as per prescribed standards so that 

public interest is not compromised.’ 

136. Also, the draft National competition 

Policy, 2011, reiterates that the line Ministry, 

including the concerned Department at the State, 

and the sub-State Authority dealing with Real 

Estate, set up an in-house cell to undertake 

Competition Impact Assessment of various policies, 

statures, regulations/rules enforced by them 

including before any proposed law, policy or 

regulation is finalized, and aligning public 

procurement regulations and practices with 

competition principles, with technical assistance 

when in need form the proposed National 

Competition Policy Council, so that they can be 

made competition-friendly as far as possible. 

137. The study further recommends revision in 

the said statutes, rules, regulations, policies and 

their implementation procedures to seize anti-

competitive practices/policies that inhibit growth of 

the sector, which will help infuse competition, 

mainly by allowing more players, more options to 

the buyers/consumers, easy transferability, 

business regulations by reducing delays in projects 

deliverables, and by creating a huge stock to cater to 

the imbalance between demand and supply. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

138. The judgment of the Hon’ble Supreme 

Court of India in the recent cases of ‘Suraj Lamp & 

Industries Pvt. Ltd.’ - holding General Power of 

Attorney as an invalid method of transfer; ‘Atma 

Ram Chauhan and Others’ - on the absence of 

market rent for rental properties for most disputes 

between landlord and tenant; & ‘Dewan Chand 

Builders & Contractors’ - holding constitutionally 

valid payment of 2% welfare cess for construction 

workers, along-with the order of the Competition 

Commission of India in the case of ‘Belaire Owner’s 

Association’ has together set the tone for reforms 

It is important that the Central Ministries 

dealing with the subject, and most 

importantly States be asked to carry out a 

competition impact assessment of all laws and 

policies that prohibit the growth of the real 

estate sector, under the umbrella of the 

National Competition Council to create a 

more inductive environment for prospective 

entrants and investment.  

This report is a sample study of the many laws 

that are applicable to the sector, which vastly 

differ from state to state, and is a case to 

persuade that there are a plethora of laws and 

policies that have the potential to exert anti-

competitive pressures on the sector. An 

initiative by the Centre and States needs to be 

taken up respectively, to modify anti-

competitive provisions in the policies and 

laws that are within their realm, in order to 

re-orient the legislative and policy landscape 

within which real estate operates. 
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and buttressed the need to infuse competition in the 

sector.   

139. No city can truly be said to be developed 

unless all its populace is housed, and a multi-

pronged approach with a mix of ownership, rental, 

and rental to ownership needs to be adopted. Real 

Estate developers are important stakeholders in the 

growth story of the Nation, and the onus lies on the 

State to provide for a more competitive and 

reasonable platform for them to operate from. It is 

now incumbent upon the Governments to seize the 

moment to provide the needed momentum to this 

one important sector of the economy. 
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I. INTRODUCTION AND OBJECTIVES 

Introduction 

1.1 The Ministry of Corporate Affairs, 

Government of India constituted a committee for 

framing the National Competition Policy and 

related matters, with the aim of laying down an 

overarching policy framework for infusing 

competition principles in various statutes, 

regulations and policies of the Government and 

promoting competitive market structure in the 

economy, thereby unleashing the next wave of 

economic reforms aimed at making our economy 

more competitive, boosting productivity and 

helping in the achievement of inclusive growth.  

1.2 The objectives of the National Competition 

Policy is to ‘promote economic democracy, achievement 

of highest levels of economic growth, entrepreneurship, 

employment, higher standards of living, and protect 

economic rights for just, equitable, inclusive and 

sustainable economic and social development, and 

supports goods governance by restricting rent seeking 

practices.’ 

1.3 In order to develop a strategy for 

competition advocacy with the Government and 

private sector, the Committee on National 

Competition Policy seeks to have specific inputs and 

undertake evidence-based advocacy by reviewing 

distortive provisions in policies, laws, regulations, 

practices etc. in various sectors of the economy, 

including Real Estate. The sector research studies 

are intended to provide illustrative examples of 

laws, policies and regulations which either exert or 

have the potential to exert anti-competitive effects. 

1.4 Real Estate as a term has more evolved out 

of usage, then through any legal definition 

circumscribed by any statute, nor has it been 

mentioned in any of the lists in the 7th Schedule to 

the Constitution of India, which has demarcated 

Lists (Central, State and Concurrent) of subjects 

over which the Central Government or the State 

Government can make laws. The Planning 

Commission has however, in its 10th Plan Report in 

the Chapter on Real Estate, defined real estate ‘as 

land, including the air above it and the ground below it, 

and any buildings or structures on it’. It is also referred 

to as realty. It covers residential housing, 

commercial offices, trading spaces such as theatres, 

hotels and restaurants, retail outlets, industrial 

buildings such as factories and government 

buildings. Real estate involves the purchase, sale, 

and development of land, residential and non-

residential buildings.’29 Broadly, Real Estate 

comprises of residential properties and non-

residential properties, where non-residential 

properties generally include office space, retail 

shops, commercial space, hotels, industrial space, 

infrastructure, sports or amusement spaces etc.  

1.5 Real Estate is the 2nd largest sector 

employing people in India, next only to Agriculture. 

According the Economic Survey 2010-11, ‘the GDP 

from the real estate sector (including ownership of 

dwellings) along with business services witnessed a 

growth of 7.5 per cent (at constant prices) in the year 

2009-10. In terms of share, it accounted for 9.3 per cent 

of the GDP in the year 2009-10.’30 

1.6 The Real Estate industry has significant 

linkages with several other sectors of the economy 

and over 250 associated industries. According to a 

HUDCO-IIM, Ahmedabad study, one Rupee 

invested in this sector results in 78 paise being 

added to the GDP of the State. A unit increase in 

expenditure in this sector has a multiplier effect and 

the capacity to generate income as high as five 

times. If the economy grows at the rate of 10% the 

housing sector has the capacity to grow at 14% and 

generate 3.2 million new jobs over a decade.31 The 

sector is expected to grow at an exponential rate of 

                                                          
29 Available at 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 

30 Economic Survey, 2010-11 – Services Sector (Chapter 10), 

Available at - http://indiabudget.nic.in/es2010-11/echap-10.pdf 

31 Expanding Housing Finance to the Underserved in South Asia – 
Market Review and Forward Agenda, World Bank - Available at 
http://siteresources.worldbank.org/SOUTHASIAEXT/Resources/
223546-1269620455636/6907265-
1284569649355/Chapter1SARHousingFinanceOctober2010.pdf 
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30% over the next decade, and the market size is 

expected to touch $180 billion by 2020.32 

1.7 According to a study by Price Waterhouse 

Coopers (PWC) and the Urban Land Institute of 

India (ULI), ‘India as one of the emerging markets for 

real estate sector in the Asia Pacific region’. The study 

classifies India as semi-transparent market in the 

Asia Pacific region, and ranks it 41st on a global 

transparency scoring scale. It places Mumbai 

(ranked 3rd), New Delhi (5th), and Bangalore (10th) 

among the top 10 prospective cities for real estate 

investment for the year 2011.33 

1.8 However, sharp rise in input cost coupled 

with high interest rates has affected the sector 

adversely in recent times. According to a survey, the 

slowdown in the realty sector is likely to bring down 

its contribution to the GDP to below 8% in 2011-12 

as against 8.1% in the last fiscal year.34 The industry 

is at the crossroads of a high backlog coupled with 

difficulties in project conception to development 

due to various policy and legal bottlenecks. Due to a 

rising demand among the middle class in India, 

along with rapid urbanization and migration 

patterns, the urban areas will have to invest 

massively in real estate to absorb such a rising 

demand from home buyers, which comprises of 

80%35 of the Country’s Real Estate Development. 

The housing shortage during the Eleventh Plan 

period (2007-2012), including the backlog, has been 

computed at 26.53 million units for 75.01 million 

households36 of which approximately 99% 

comprises of Economically Weaker Sections (EWS) 

and Low Income Group (LIG) categories. 

1.9 The members of industry are ambivalent 

that though the sector promises a very robust 

                                                          
32 Growth Engine of Economy, CREDAI, Available at - 

http://www.credai.org/  

33 Economic Survey, 2010-11 – Services Sector (Chapter 10), 

Available at - http://indiabudget.nic.in/es2010-11/echap-10.pdf 
34 Report by ASSOCHAM Available at - 
http://articles.economictimes.indiatimes.com/2011-09-
03/news/30110265_1_construction-cost-input-cost-construction-
material 

35 Prospects & Problems of Real Estate in India, by Vandana Singh 
and Komal, International Research Journal of Finance and 
Economics, 24 (2009) 

36 Ministry of Housing and Urban Poverty Alleviation (Mo/HUPA), 
Report of The Eleventh Five Year Plan (2007-12) Working Group 
on Urban Housing with Focus on Slums 

growth opportunity, with an added muscle from the 

enthusiastic private sector, the dream of having 

shelter-less people and housing abundance may get 

mired due to the form and content of the many 

policies and laws applicable to the sector.  

Objectives of the Study 

1.10 The OECD Committee reports on 

improving competition in the Real Estate Sector, 

states ‘In fact, because of the annual volume of 

transactions and the fact that real estate expenses 

(mortgage payments and rent) constitute a significant 

portion of spending out of available revenue to spend 

(often exceeding 25%), the impacts of anti-competitive 

action in this sector may have larger financial value than 

in most other sectors. Also, construction is a critical 

sector in OECD economies because it builds and 

maintains the structures and infrastructure on which 

almost every other industry depends’.37 Nevertheless, 

the sector is as important to India as in the OECD 

countries, and consequently there is a vital need to 

assess the laws and policies that portend the sector, 

and suggest modifications to lower the transaction 

cost of legislative compliance that inhibit 

competitiveness. 

1.11 The real estate sector is centered on 

various laws and policies and attracts numerous 

behavioral patterns, which reflect anti-competitive 

practices (Competition Policy and Competition 

Law), Anti-consumer practices, Unfair-trade 

practices and other regulatory issues. Though the 

report touches upon all of these characteristics, its 

emphasis is to highlight the anti-competitive 

provisions in laws and policies including practices, 

which have an anti-competitive outcome.   

1.12 There are spates of laws enacted by the 

Central Government under the Central and the 

Concurrent List of the Constitution, which are 

directly or indirectly associated to the Real Estate 

sector. The study also takes a ring side peek into the 

laws enacted by the Central Government, to identify 

provisions or practices which negate competition in 

the sector. The study also reviews the policies of the 

Centre and of three States, to identify possible 

                                                          
37 OECD Committee Debates on improving competition in real 
estate transactions, February 2007 
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avenues where competition can be infused and 

thereby create an environment for channelizing 

more participation and investment in the Real 

Estate sector.  

Diagram: Depicting aspects analyzed in the 

report, with emphasis on Competition Policy 

 

1.13 An analysis of the laws and regulations of 

the state of Haryana, which has become the 

epicenter of real estate development (both 

residential and commercial) in recent times, is 

intended to gauge into the state laws that are 

needed to be complied with by the real estate 

developers. 

1.14 Concomitantly, the study reviews the rent 

legislations of a few select States as the rental 

market space is a very promising avenue for the real 

estate sector, particularly in times where owning a 

space has become impossible in mega urban centers 

of the country, where Delhi, Karnataka and 

Haryana as instances have been examined. 

1.15 The Planning Commission in its 10th Plan 

Report states that, ‘Restrictive legislations and lack of 

transparency in transactions are other main 

impediments to the growth of this sector. Limited 

investment from organized sector has also hindered the 

growth of this sector. There is a thriving parallel 

economy in real estate, involving large amounts of 

undeclared transactions, mainly due to high stamp duty 

rates. The current legislative framework also leads to 

substantial losses to the Government. Much of the over 

100 laws governing various aspects of real estate dates 

back to the 19th century, and despite the plethora of laws, 

the situation appears to be far from satisfactory and 

major amendments to existing laws are required to make 

them relevant to modern day requirements.’38 

1.16 Additionally, the National Urban Housing 

& Habitat Policy (NUHHP), 2007 states that there 

is a need to ‘review the legal and regulatory regime for 

introducing simplification and rationalization with a 

view to giving a boost to housing and supporting 

infrastructure’. 

1.17 The objective of this study is to carry out 

an evidenced based analysis of various policies, 

laws, regulations and practices that inhibit 

competition in the real estate sector, thereby 

restricting the overall contribution that the sector is 

capable to make to the national growth, and holding 

back prospective investment and participation, 

purely from the lens of Competition Policy. 

1.18 The study further recommends revision in 

the said statutes, rules, regulations, policies and 

their implementation procedures to seize anti-

competitive practices including enactment of 

important legislations absence of which has led to 

non-utilization of the full potential that the sector 

offers. The report provides illustrative examples of 

laws, regulations and policies which either exert or 

have the potential to exert anti-competitive effects 

and have a scope of being streamlined, so that a 

detailed analysis of all laws and policies that apply 

to the real estate sector may be carried out in 

consultations with the States across the country, to 

create a more inductive environment for 

prospective entrants and investment.

                                                          
38 Available at - 
http://planningcommission.nic.in/plans/planrel/fiveyr/10t 
h/volume2/v2_ch7_6.pdf 
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II. MARKET STRUCTURE AND REPORTED COMPETITION ISSUES

Market Structure 

2.1 The importance of the Real Estate sector, 

as an engine of the nation’s growth, can be gauged 

from the fact that it is the second largest employer 

next only to agriculture and its size is close to US $ 

12 billion and grows at about 30% per annum. Five 

per cent of the country’s GDP is contributed by the 

housing sector. In the next three or four or five 

years this contribution to the GDP is expected to 

rise to 6%.39  

2.2 Land & Colonization is a State subject 

under the 7th Schedule to the Constitution of India, 

and consequently major action lies at the door-step 

of the State Government to give a leg-up to the 

Policy and Laws constraining the growth of Real 

Estate across the Country. The State Governments 

are required to prepare the State Urban Housing 

and Habitat Policy, and act as a facilitator and 

enabler in collaboration with ULBs/ Para-statals/ 

Private Sector/ Co-operative Sector/ NGOs. 

2.3 The Role of banks and housing finance 

institutions in this entire endeavour becomes most 

crucial as real estate is to a great extend based on 

the credit off-take as it is a mortgage based market, 

and there is a need to adopt a more flexible and 

innovative approach in relation to credit appraisal 

norms. It is important to point out that the absence 

of ‘industry status’ to the Real Estate Industry has had 

a serious bottleneck to the encouragement of the 

Industry. The Monetary Policy of the RBI in recent 

times has had a precarious effect on the success 

story of the sector with higher credit rates, 

including the land related disputes that have 

surmounted the problem and put a question mark 

on the legality of the property over which such real 

estate stands. Land use restrictions has sky rocketed 

the real estate value and has created immeasurable 

entry barriers. Land use restrictions can raise the 

price and reduce supply of a broad range of real 

estate and, by preventing new and innovative stores 

                                                          
39Adopt a more flexible and innovative approach in relation to 
credit appraisal norms, McKinsey Global Institute 

from opening, reduce shopping options available to 

consumers.40 

2.4 As stated by NUHHP, 2007 the magnitude 

of the problem i.e. existing demand and in-existence 

of supply is such that, it becomes pertinent to 

review the Affordable Housing Policy and the 

consequent legal tools to address the shortage. In 

the paragraph on ‘Housing Needs’ it states that “The 

magnitude of housing shortage was estimated by a 

Technical Group in the context of formulation of the 11th 

Five Year Plan. The Technical Group estimated the 

housing shortage at the end of the 10th Plan to be around 

24.7 million for 67.4 million households. The Group 

further estimated that 99% of this shortage pertains to 

EWS & LIG sectors. During the 11th Plan, the Group 

estimated that the total housing requirement (including 

backlog) will be to the tune of 26.53 million units for 75.01 

million households.” 

2.5 The Economic Survey has also emphasized 

the major problems faced by the sector, in the 

following words, ‘In this emerging services sector, while 

short term worries like hardening interest rates need to 

be addressed, there is also need for some fundamental 

reforms like tackling the high stamp duty issue which 

makes even honest citizens deal in black money and 

problems related to foreclosure of loans and the Urban 

Land Ceiling Regulations Act (ULCRA).’41 

2.6 However, the Competition Commission of 

India has observed that ‘Real Estate is a high cost 

sector with natural entry barriers due to high cost of land 

and brand value of incumbent market leaders…”42. The 

sector is fraught with high precedence of entry 

barriers such as regulatory barriers, financial risk, 

high capital cost of entry, marketing entry barriers, 

technical entry barriers, economies’ of scale, high 

cost of sustainable goods or services for consumers.  

2.7 The order has in sum and form brought 

out the existing asymmetrical structure in the real 

                                                          
40 OECD Competition Committee debates on Land use Restriction 
and its impact on Real Estate 

41 Economic Survey, 2010-11 – Services Sector (Chapter 10), 
Available at - http://indiabudget.nic.in/es2010-11/echap-10.pdf 

42 Belaire Owner's Association v. DLF Limited and HUDA - Case 
No. 19 of 2010, Competition Commission of India 



5 

 

 

estate sector, where demand is multiple times that 

of supply, leading to an environment of dominance 

that the developers operate in. The order clearly 

brings out the plight of consumers in the Real 

Estate sector, more so in the residential sector due 

to the one-sided agreement often signed between 

parties.  

2.8 Some industry participants opine that, the 

sector is over-regulated sector, with multiple laws 

which hold back the growth of the sector, and the 

Real Estate Bill proposed by the Central 

Government to regulate business practices of real 

estate developers is just an added layer of time 

consuming compliance. They contend that the Bill 

will add to the regulatory cost and compliance 

delay, due to the requirement of registration & 

permission from the Authority and will add to the 

burden of the consumers. Real Estate, namely 

‘housing construction’ has been inserted in the 

definition of service in section 2 (o) of the 

Consumer Protection Act, 1986. In addition the 

Indian Penal Code, 1860, Indian Contract Act, 1872, 

Competition Act, 2002 and a multitude of other 

laws are available to the aggrieved consumers, apart 

from those required to be complied with for project 

approval and development. 

Competition Issues 

2.9 The OECD Committee reports on 

improving competition in the Real Estate Sector, 

states ‘In fact, because of the annual volume of 

transactions and the fact that real estate expenses 

(mortgage payments and rent) constitute a significant 

portion of spending out of available revenue to spend 

(often exceeding 25%), the impacts of anti-competitive 

action in this sector may have larger financial value than 

in most other sectors. Also, construction is a critical 

sector in OECD economies because it builds and 

maintains the structures and infrastructure on which 

almost every other industry depends’.43 

2.10 As per a study every real estate project 

prior to launch has to seek almost 52 approvals, and 

the time lag in anything between 2 years to 3 years, 

differing from State to State. There is no single 

                                                          
43 OECD Committee Debates on improving competition in real 
estate transactions, February 2007 

window clearance system, the approval system is 

not time bound and could take up to two years, and 

there is no provision for online submission.44 These 

circumstances together make the entire business 

proposition onerous and time-consuming for any 

prospective developer.  

2.11 The NUHHP, 2007 states that “A single 

window approach would be developed by the Urban 

Local Bodies/para-statals for approval of Building Plans 

and securing Certificates in collaboration with the 

Council of Architects or their State/UT chapters”. The 

Ministry of Housing & Urban Poverty Alleviation 

has set up an Affordable Housing Task Force with 

the objective of coming up with model guidelines 

and Single window clearance is one of the important 

recommendation. Such a system has already been 

established in Pune, and the Ministry is working on 

Guidelines with FICCI for sharing the same with the 

states for adoption. 

2.12 The Planning Commission in its report on 

the Real Estate sector has clearly brought out the 

existing stamp duty structures, which have caused 

considerable loss to the exchequer on account of 

understatement of sale proceeds, non-registration 

and consequent non-payment of stamp duty and 

avoidance of capital gains tax. It states that apart 

from differential stamp duty rates, some states even 

have double stamp incidence, first on land and then 

on its development.45 The rate of duty ranges from 

5% - 30% across states, which in contrast the 

maximum rate levied in most developed markets, 

for e.g. in Singapore or in Europe, is between 1-2 %.  

2.13 The NUHHP, 2007 reiterates that “Stamp 

Duty reforms should be initiated to bring incidence of 

duty in all States/UTs at par” realizing the implicit 

fallout the duty creates on real estate transactions 

and its reporting. In addition, the JNNURM being 

implemented in 31 States/UT’s across the country 

has ‘requires certain reforms to be undertaken by states/ 

cities to rationalize Stamp Duty, with the objective of 

establishing an efficient real estate market with 

                                                          
44 Realty Decoded, FICCI-Ernst & Young – Indian Real Estate 
Report 2010 

45 Available at 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 
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minimum barriers on transfer of property so as to be put 

into more productive use’ and suggest stamp duty 

rationalization to 5%’, wherein until January, 2012, 20 

States/UT’s (namely- Andhra Pradesh, Arunachal 

Pradesh, Assam, Chandigarh, Goa, Gujarat, 

Himachal Pradesh, Jharkhand, Madhya Pradesh, 

Maharashtra, Meghalaya, Mizoram, Nagaland, 

Puducherry, Orissa, Rajasthan, Sikkim, Tripura, 

Uttarakhand, Uttar Pradesh) have already carried 

out the said reform. 

2.14 Further, according to a survey conducted 

by industry body ASSOCAHM, the slowdown in the 

real estate sector is mainly due to an unregulated 

price hike in key construction material (cement, 

steel, rods, bricks etc.), together with rampant 

shortage of workforce at all levels.46 Because of this, 

construction projects are getting delayed or 

cancelled all over the country, revealed the study. 

2.15 In addition, the rise interest rates due to 

the difficult Monetary Policy pursued by the RBI to 

tame inflation, has added to the woes of the sector. 

More so, there has been a substantial decline in 

foreign direct investments (FDI) in high-growth 

potential sectors like housing and real estate, 

construction activities in 2010-11.47 

2.16 With a view to catalyzing investment in 

townships, housing, built-up infrastructure and 

construction development projects as an instrument 

to generate economic activity, create new 

employment opportunities and add to the available 

housing stock and built-up infrastructure, the 

Government of India allowed FDI up to 100% under 

the automatic route in townships, housing, built-up 

infrastructure and construction development 

projects (which would include, but not be restricted 

to, housing, commercial premises, hotels, resorts, 

hospitals, educational institutions, recreational 

facilities, city and regional level infrastructure).  

                                                          
46 Report by ASSOCHAM Available at - 
http://articles.economictimes.indiatimes.com/2011-09-
03/news/30110265_1_construction-cost-input-cost-construction-
material 

47 Available at - 
http://www.moneycontrol.com/news/business/fdi-inflows-to-
real-estate-telecom-decline-assocham_579731.html 

2.17 The current FDI policy which provides for 

a minimum area (538,195.5 square feet/50,000 

square meter) and minimum capitalization (US$10 

million/US$5 million) is not in compliance to 

standards of competitive regulations for affordable 

housing projects, where to match such sizes and 

investments would keep the pocket which requires 

maximum units out of FDI. These threshold limits 

have kept investors at bay, and has impacted 

investment in the Affordable Housing segment, 

which is in dire-straits for want of investment. 

2.18 Housing within real estate has been clearly 

stated to be a ‘service’ within the definition under 

section 2 (o) of the Consumer Protection Act, 1986 

by the Hon’ble Supreme Court of India, in the case 

of Lucknow Development Authority.48 In addition, 

Real Estate or housing service is also liable to 

service tax as provided in the Finance Act, 2010. 

Imposition of service tax is an added burden to the 

disquiet generated due to VAT imposed on real 

estate transactions. Imposition of Service tax and 

VAT makes the sector un-competitive due to 

astronomical cost addition and rising prices, which 

in turn has added to the burden of home buyers. It 

is expected that the proposed Goods and Service 

Tax will help clear the cobwebs on the imposition of 

double taxation in this sector. 

2.19 The real estate sector is fraught with 

multiple entry barriers from the very start acquiring 

land is the most difficult of the requirement for any 

developer, with the possibility of absence of clear 

title etc. and consequent litigation. With no clear 

title on land, Real Estate projects are vulnerable to 

court orders and cancellation of land 

allotment/acquisition, which has kept probable 

investors away. 

2.20 A FICCI Report on the Real Estate sector 

specifies the stringent requirements which portend 

the sector and prohibit entry by large number of 

willing developers. The requirements as under the 

Haryana Urban Areas Act, 1975 read along-with the 

1976 Rules, is a case in point. Also on an analysis of 

                                                          
48 Lucknow Development Authority v. M. K. Gupta, Available at - 
MANU/SC/01781994 
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the state laws, applicable to real estate, it is found 

that the Government undertakings enjoy favourable 

treatment whereas the compliance requirements on 

the private developers is onerous and time-

consuming, which reduces the incentive for private 

developers to compete. 

2.21 Multiple requirements under various 

policy instruments without adequate incentives 

being provided has further eroded the willingness of 

many a prospective developers, where the 

requirement under the NUHHP, 2007 and the 

JNNURM that “10 to 15 percent of land in every new 

public/private housing project or 20 to 25 percent of FAR 

/ Floor Space Index (FSI) which is greater will be 

reserved for EWS/LIG housing through appropriate legal 

stipulations and spatial incentives” is a case in point.49 

This requirement is also one of the key but optional 

reforms under JNNURM, and a mandatory reform 

under RAY through State legislation. However, this 

requirement of reservation of land/FAR is dealt 

with differently from Affordable Housing projects 

under Government schemes for concessions and 

support, though the end purpose of the both the 

policy requirements are the same i.e. creating of 

housing stock for the EWS/LIG category. 

2.22 The Planning Commission in its Report on 

Real Estate has stated that ‘Rental housing helps in 

stabilizing real estate prices and checking speculation 

and, thus, makes housing affordable for the weaker 

sections and helps check proliferation of slums. In the 

absence of rent control, dilapidated urban housing would 

be periodically pulled down and replaced by modern 

apartment buildings and other complexes leading to 

more rational use of prime locations and also creating a 

continuous process of urban renewal. This has not 

happened in India because rent control combined with 

security of tenure provides no incentive for house owners 

to undertake renovation work. This explains the run 

down appearance of many of our buildings in prime 

locations, which gives Indian cities a much more shabby 

appearance than their counterparts in other developing 

countries. Repeal of the Rent Control Act could unleash a 

construction boom as has happened in many major cities 

all over the world. This is not only necessary to meet the 

growing unmet demand for housing but it would also 

                                                          
49 Para 1.13 of the NUHHP, 2007 

have a highly favourable effect on employment 

generation.’50 

2.23 As rental housing is a global alternative to 

the “home seekers and the house providers alike” a 

review of existing legislations which govern the 

same is important. The NUHHP, 2007states that “A 

Model Rent Act will be prepared by the Government of 

India to promote rental housing on the principle that rent 

of a housing unit should be fixed by mutual agreement 

between the landlord and the tenant for a stipulated lease 

period prior to which, the tenant will not be allowed to be 

evicted and after the expiry of the said lease period, the 

tenant will not be permitted to continue in the said 

housing unit.” Existing state rent laws exempt 

Government installations, where rent is pre-

determined, the overhaul of which has been the 

single most road-block to release of housing stock in 

the market for rental purposes. 

2.24 The 74th Constitutional Amendment Act 

provides under Article 243W that the State ‘may’ 

transfer the responsibility to the Municipalities of 

functions as provided under the 12th Schedule of 

the Constitution. However, the finances are still 

controlled by the State thereby creating a difficult 

and un-healthy situation. The Second 

Administrative Reforms Commission (ARC), which 

was set up to revamp the public administration 

system, has suggested that ‘devolution should be 

based on the broad principles of subsidiarity, and local 

governments at the appropriate level should be vested 

with adequate powers and authority to enable them to 

function as institutions of self-government in respect of 

functions that can be performed by the local level’ and 

therefore the functions under Articles 243G and 

243W should be mandatorily transferred to the 

third-tier.   

2.25 Urban Land Ceiling Act which has had its 

share of contribution to the roadblocks to large 

scale real estate development has been repealed by 

the Centre. However, JNNURM under which the 

repeal of ULC Act is one of the important reforms 

has not been approved by resolution in all the 

states that adopted it. As on January, 2012 of the 

                                                          
50 Available at - 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 
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31 States/Union Territories that adopted the 

Principal Act, West Bengal is the only state which 

is yet to pass a resolution repealing the ULC Act. 

On the other hand some States continuously 

require developers to comply with the provisions of 

the Principal Act in-spite of its repeal. 

2.26 The operational environment coupled with 

high interest rates and rising input costs have made 

the entire real estate landscape difficult to survive, 

which is directly affecting supply in the market 

place, the softening of the interest rate regime 

coupled with tax concessions on housing loan which 

had given a fillip to the real estate sector has 

suffered. 

2.27 Priority sector lending to EWS/LIG 

segment will have to be seen to be benefitting the 

FI’s and Banks who will need to come forward and 

lend, and now with the Mortgage Guarantee Fund 

having been announced and the Ministry of 

Housing in the process of creating it the risk of 

default can be adequately addressed to the lower 

segments. 

2.28 According to a study carried out by FICCI-

E&Y, ‘On the Regulatory index amongst the countries 

surveyed India ranked last along with Russia amongst 

ten countries surveyed namely - China; US; UK; 

Singapore; Germany; Brazil; UAE;  Russia; and India. 

Due to their developed real estate markets and 

streamlined regulatory environment, developed nations 

such as the US, UK and the Singapore closely follow 

China on the index. India ranks fifth on the overall index, 

as it scores better on the country economy development 

index and the real estate market index, but fairly low on 

the regulatory index. In developed countries, the 

regulatory framework is typically well-established, 

organized and transparent. As such, the regulatory 

environment in such countries serves as an effective 

watchdog. In contrast, the regulatory scenario in 

developing nations is at a nascent stage. Consequently, 

developed countries lead the regulatory index.’51 

2.29 The draft National Competition Policy, 

2011 quotes the ‘OECD Reviews of Regulatory Reform: 

Background Document on Regulatory Reform in OECD 

                                                          
51 Realty Decoded, FICCI-Ernst & Young – Indian Real Estate 
Report 2010 

countries – Regulations are public constraints on market 

behavior or structure. They usually refer to a diverse set 

of instruments by which governments set requirements 

on businesses and citizens.’ The draft Policy further states 

that ‘the role of the sectoral regulators is critical since 

they generally apply an ex ante prescriptive approach 

while competition authorities (except in the area of 

merger review) apply an ex post enforcement approach.  

Regulation may be justified or warranted in sectors 

which have natural monopolies or network industries; 

more so where a universal service obligation exists.’ 

2.30 Therefor, the Real Estate Bill, which 

intends to prohibit indulgence in unfair trade 

practices by making false and misleading 

representation, completion of projects in time, and 

for speedy adjudication of disputes is a sine-qua-

non for the sector. The early enactment of the said 

Bill is most vital as the larger industry suffers due to 

a few fly by night operators.   

2.31 If India wishes to stay ahead in the 

economic race, there is a strong need to improve the 

regulatory environment to facilitate real estate 

development. Economic growth and rising income 

levels have increased the demand for quality real 

estate in the country, but the supply is still not 

adequate. This provides ample investment 

opportunities in the country. However, the country 

scores low on the Regulatory index due to factors 

such as unclear titles, the absence of REITs and a 

real estate regulator.52 

2.32 Infrastructure status to housing Large-

scale projects of a particular size, such as integrated 

townships, or those that serve a social cause, such 

as affordable housing, should be considered for 

infrastructure status. This is expected to facilitate 

access to low-cost institutional funds and 

simultaneously permit the sector to leverage long-

term funds. 

                                                          
52 ibid. 
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III. IDENTIFICATION AND LISTING OF ANTI-COMPETITIVE 

PROVISIONS AND PRACTICES 

Table 1:  Central Government Policies 

3.1 National Urban 

Housing and Habitat 

Policy & Guidelines for 

Affordable Housing in 

Partnership, Ministry 

of Housing & Urban 

Poverty Alleviation, 

Government of India 

NUHHP, 2007 in Chapter V – Specific areas of Action –  

5.1  Land - point (iv) states that “10 to 15 percent of land in every new public/private 

housing project or 20 to 25 percent of FAR / Floor Space Index (FSI) which is greater 

will be reserved for EWS/LIG housing through appropriate legal stipulations and 

spatial incentives.” read with 

Para 4: Definition Of Affordable Houses 

4.1  Keeping in mind that the housing shortages affect mostly the EWS and LIG, and the 

younger group of urban-urban migrants changing cities in search of better prospects, 

affordable houses, for the purpose of this scheme, may be taken as houses ranging 

from about 300 square feet (super built up area) for EWS, 500 square feet for LIG and 

600 square feet to 1200 square feet for MIG, at costs that permit repayment of home 

loans in monthly installments not exceeding 30% to 40% of the monthly income of the 

buyer. In terms of carpet area, an EWS category house would be taken as having a 

minimum 25 square meters of carpet area and the carpet area of an LIG category 

house would be limited to a maximum of 48 square meters. The carpet area of an MIG 

house would be limited to a maximum of 80 square meters. 

Para 6.2 – The main features of affordable housing in partnership 

scheme are:  

(a) A project approach would be followed. Projects prepared by urban local bodies/urban 

development agencies/housing boards/improvement trusts/other agencies which may 

be designated as ‘implementing agencies’, accompanied by duly approved layout plans 

and maps to scale would be posed for sanction to the State Level Steering Committee 

and then the Central Sanctioning and Monitoring Committee set up for BSUP. 

(f) The sale price of dwelling units would have an upper ceiling in terms of Rupees per 

square meter of carpet area. This ceiling would be proposed by the States/UTs for 

different classes of cities for approval by the Central Sanctioning & Monitoring 

Committee. 

(l)  In order to promote EWS/LIG dwelling units / cross-subsidize the cost of land, the 

project, with approval of the State/UT Governments may also offer zoning incentives 

such as land use conversion, additional FAR/FSI for the patch, with or without TDR, 

based on the prevailing market price of land and the cost of construction, provided the 

civic infrastructure at the site or the TDR sites is not put under strain.  

(m)  The State/UT Government may also permit a portion of the identified plot of land 

being used for construction of HIG dwellings or commercial purpose, on which the 

development partner can raise funds to cross-subsidize the construction of EWS/LIG 

dwellings. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of laws, in the form of unequal treatment in support/concessions 

♦ Onerous and costly regulations 

♦ Reduces incentive of developers to compete 
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3.2 Section 35AD of the 

Income Tax Act, 1961 

Section 35AD - Deduction in respect of expenditure on specified 

business:  

(1) An assessee shall be allowed a deduction in respect of the whole of any expenditure of 

capital nature incurred, wholly and exclusively, for the purposes of any specified 

business carried on by him during the previous year in which such expenditure is 

incurred by him: 

(2) Provided that the expenditure incurred, wholly and exclusively, for the purposes of 

any specified business, shall be allowed as deduction during the previous year in 

which he commences operations of his specified business, if - (a) the expenditure is 

incurred prior to the commencement of its operations; and (b) the amount is 

capitalized in the books of account of the assessee on the date of commencement of its 

operations. 

(3)  This section applies to the specified business which fulfils all the following conditions, 

namely:- (i)  it is not set up by splitting up, or the reconstruction, of a business already 

in existence; (ii)  it is not set up by the transfer to the specified business of machinery 

or plant previously used for any purpose; (iii)  where the business is of the nature 

referred to in sub-clause (iii) of clause (c) of sub-section (8), such business,— (a)  is 

owned by a company formed and registered in India under the Companies Act, 1956 (1 

of 1956) or by a consortium of such companies or by an authority or a board or a 

corporation established or constituted under any Central or State Act; (b)  has been 

approved by the Petroleum and Natural Gas Regulatory Board established under sub-

section (1) of section 3 of the Petroleum and Natural Gas Regulatory Board Act, 2006 

(19 of 2006) and notified by the Central Government in the Official Gazette in this 

behalf; (c)  has made not less than 65 [such proportion of its total pipeline capacity as 

specified by regulations made by the Petroleum and Natural Gas Regulatory Board 

established under sub-section (1) of section 3 of the Petroleum and Natural Gas 

Regulatory Board Act, 2006 (19 of 2006)] available for use on common carrier basis 

by any person other than the assessee or an associated person; and (d)  fulfils any 

other condition as may be prescribed. 

(4) Where a deduction under this section is claimed and allowed in respect of the specified 

business for any assessment year, no deduction shall be allowed under the provisions 

of Chapter VI-A under the heading “C.—Deductions in respect of certain incomes” in 

relation to such specified business for the same or any other assessment year. 

(5) No deduction in respect of the expenditure referred to in sub-section (1) shall be 

allowed to the assessee under any other section in any previous year or under this 

section in any other previous year. 

(6) The provisions of this section shall apply to the specified business referred to in sub-

section (2) if it commences its operations,— The following clauses (ad) and (ae) shall 

be inserted after clause (ac) of sub-section (5) of section 35AD by the Finance Act, 2011, 

w.e.f. 1-4-2012 : (ad)  on or after the 1st day of April, 2011, where the specified business 

is in the nature of developing and building a housing project under a scheme for 

affordable housing framed by the Central Government or a State Government, as the 

case may be, and notified by the Board in this behalf in accordance with the guidelines 

as may be prescribed. 

(8) For the purposes of this section,— (c)  “specified business” means any one or more of 

the following business, namely :— The following sub-clauses (vii) and (viii) shall be 

inserted after sub-clause (vi) of clause (c) of sub-section (8) of section 35AD by the 
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Finance Act, 2011, w.e.f. 1-4-2012 : (vii)  developing and building a housing project 

under a scheme for affordable housing framed by the Central Government or a State 

Government, as the case may be, and notified by the Board in this behalf in 

accordance with the guidelines as may be prescribed. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of laws, in the form of unequal treatment in tax concessions 

 

3.3 Consolidated FDI 

Policy (Effective from 

April 1, 2011), 

Department of 

Industrial Policy and 

Promotion, Ministry of 

Commerce and 

Industry, Government 

of India 

Chapter 5: Policy On Route, Caps And Entry Conditions:  

5.1. Prohibition on Investment in India - FDI is prohibited in the following 

activities/sectors:(g) Real Estate Business or Construction of Farm Houses 

5.2.13 Development of Townships, Housing, Built-up infrastructure and Construction-

development projects 

5.2.13.1 Townships, housing, built-up infrastructure and construction development projects 

(which would include, but not be restricted to, housing, commercial premises, hotels, 

resorts, hospitals, educational institutions, recreational facilities, city and regional 

level infrastructure) - Percent of FDI allowed is 100% - Entry Route is Automatic 

5.2.13.2 Investment to be made will be subject to the following conditions:   

(1) Minimum area to be developed under each project would be as under: (i) In case of 

development of serviced housing plots, a minimum land area of 10 hectares, (ii) In 

case of construction-development projects, a minimum built-up area of 50,000 

sq.mts, (iii)In case of a combination project, any one of the above two conditions 

would suffice; 

(2) Minimum capitalization of US$10 million for wholly owned subsidiaries and US$ 5 

million for joint ventures with Indian partners. The funds would have to be brought 

in within six months of commencement of business of the Company. 

(3) Original investment cannot be repatriated before a period of three years from 

completion of minimum capitalization. Original investment means the entire amount 

brought in as FDI. The lock-in period of three years will be applied from the date of 

receipt of each installment/tranche of FDI or from the date of completion of 

minimum capitalization, whichever is later. However, the investor may be permitted 

to exit earlier with prior approval of the Government through the FIPB. 

(4) At least 50% of the project must be developed within a period of five years from the 

date of obtaining all statutory clearances. The investor/investee company would not 

be permitted to sell undeveloped plots. For the purpose of these guidelines, 

“undeveloped plots” will mean where roads, water supply, street lighting, drainage, 

sewerage, and other conveniences, as applicable under prescribed regulations, have 

not been made available. It will be necessary that the investor provides this 

infrastructure and obtains the completion certificate from the concerned local 

body/service agency before he would be allowed to dispose of serviced housing plots.  

(5) The project shall conform to the norms and standards, including land use 

requirements and provision of community amenities and common facilities, as laid 

down in the applicable building control regulations, bye-laws, rules, and other 

regulations of the State Government/Municipal/Local Body concerned. 
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(6) The investor/investee company shall be responsible for obtaining all necessary 

approvals, including those of the building/layout plans, developing internal and 

peripheral areas and other infrastructure facilities, payment of development, 

external development and other charges and complying with all other requirements 

as prescribed under applicable rules/bye-laws/regulations of the State Government/ 

Municipal/Local Body concerned. 

(7) The State Government/ Municipal/ Local Body concerned, which approves the 

building / development plans, would monitor compliance of the above conditions by 

the developer. 

Note: 

i. The conditions at (1) to (4) above would not apply to Hotels & Tourism, Hospitals and 

SEZ’s. 

ii. For investment by NRIs, the conditions at (1) to (4) above would not apply. 

iii. 100% FDI is allowed under the automatic route in development of Special Economic 

Zones (SEZ) without the conditionality’s at (1) to (4) above. This will be subject to the 

provisions of Special Economic Zones Act 2005 and the SEZ Policy of the Department 

of Commerce. 

iv. FDI is not allowed in Real Estate Business. 

Effect or possible effect including through practices on Competition: 

♦ Onerous requirements under the policy 

♦ FDI policy appreciably restricts competition in the affordable housing market 

 

3.4 Service Tax on Real 

Estate/ Construction 

Industry 

Issuance of notifications after enactment of the Finance Act, 2010: 

D.O.F.No.334/03/2010-TRU, dated: dated 1st July 2010, Department of 

Revenue, Ministry of Finance, Government of India: 

6. Construction services: 

6.1.  In the Finance Act, changes have been made in the construction services, both 

commercial construction and construction of residential complex, using 

‘completion certificate’ issued by ‘competent authority’. Before the issuance of 

completion certificate if agreement is entered into or any payment is made for 

sale of complex or apartment in residential complex, service tax will be leviable 

on such transaction since the builder provides the construction service. 

Completion certificate issued by a Government authority was prescribed as 

demarcation by introducing an Explanation in the Finance Act. During the post 

budget discussions, it was pointed that practice regarding issuance of completion 

certificates varies from state to state. Considering the practical difficulties, the 

scope of the phrase ‘authority competent’ to issue completion certificate has been 

widened by issuing an order for removal of difficulty (Refer M.F.(D.R) Order 

No.1/2010 dated 22nd June 2010). Completion certificate issued by an architect 

or chartered engineer or licensed surveyor can be now taken to determine the 

service tax liability. 

6.2. After the Budget was introduced views were expressed that the tax liability on 

construction sector has been tightened at a time when the sector was recovering 

after recession. After considering the issue, abatement available for construction 
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of industrial or commercial complex and also residential complex has been 

prescribed as seventy five per cent. This means now tax incidence will be the rate 

of service tax applied on twenty five per cent of gross value of commercial or 

residential complex or unit, broadly representing the service component in the 

construction, subject to conditions (Refer Notification 29/2010-Service Tax, dated 

22nd June 2010).  Importantly seventy five percent abatement will be applicable 

only if the gross value of commercial or residential complex or unit includes cost 

of land. Otherwise the existing rate of abatement of 67% would continue to apply. 

6.3.  Exemption has been provided for construction of residential complex service, 

when the same is rendered as part of Jawaharlal Nehru national Urban Renewal 

Mission (JNNURM) and Rajiv Awas Yojana (Refer Notification No.28/2010- 

Service Tax, dated 22nd June 2010). These are flagship schemes of the 

Government of India to provide shelter for the poor and the disadvantaged and 

hence taxable service of construction of complex in the context of these two 

development schemes have been kept out of the ambit of service tax.53 

Effect or possible effect including through practices on Competition: 

♦ Unequal enforcement of taxation 

 

Table 2: Select State Government Policies 

3.5 Punjab Housing & 

Habitat Policy, 2008 

4.3 Legal and Regulatory Reforms, paragraph (h) 

To bring appropriate legislations for setting up of Regulatory Authority at the State level 

for registration of Builders & Developers to provide safe, durable and right priced housing 

to low income segments households as also to protect public interest. 

4.10 Housing Delivery System, paragraph (3) 

In case of private sector housing delivery, Regulatory authority for real estate 

development will be set up to protect the interest of consumers in respect of land and 

property record, statutory approvals, quality safety and costs. 

Also in 5.0 Action Plan / Follow Up, paragraph  

A Regulatory authority for the builders/private developers/colonizers will be set up so as 

to protect the interest of the home buyers ensuring quality construction, transparency and 

appropriate cost etc. Registration of all private builders/agencies will be made 

mandatory in the State. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings 

 

3.6 Rajasthan Affordable 

Housing Policy, 2009 

Under the Heading Procedure and General Guidelines in para 4.01 

Eligibility for Developers:  

Any developer fulfilling the following criteria will be eligible to apply under various 

models. (i) Has experience in building construction works for at least three years and 

                                                             
53 Circular http://www.servicetax.gov.in/circular/st-circular10/st-circ-DO Letter-0107-2k10.htm 
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should have a good track record of quality construction works. (ii) Total net worth 

(Reserve & Capital) of last three years (of the company or its sister concern or 

consortium) should be equivalent to at least 10% of the project cost (excluding land cost) 

i.e. cost of proposed EWS/LIG houses. (iii) For applying under model no.2, the developer 

should hold at least 5.0 acres of land in the concerned town or should have the ability to 

pay compensation for acquired land under model no.3. (iv) The developer should have 

executed minimum 2.0 acres of Residential or other type of Development in a single 

project during the last 3 years. (As a developer or builder or as construction agency. 

Effect or possible effect including through practices on Competition: 

♦ Creates natural entry barriers significantly raising cost of entry 

♦ Affects the new firms prospective entry 

 

3.7 Rajasthan Township 

Policy, 2010 – For 

Private Land 

7.00 Guidelines For Approval / Completion Of Internal Development 

Works In Townships And Mini Townships 

Sub-point 7.03 – Completion Certificate - Note point (iv) Developer to maintain Township 

/ Mini Township Schemes for at least 3 years after completion of development in all 

respects. Maintenance charges may be recovered by the developer from the allottees. 

Effect or possible effect including through practices on Competition: 

♦ Affects the new firms prospective entry 

 

3.8 Rajasthan Township 

Policy, 2010 - 

Development of 

Township by Private 

Developer on 

Government Land on 

Public-Private 

Partnership (PPP) 

Model 

In paragraph 14.02.3 Eligibility Criteria for the Developer:  

The eligibility criteria for developer’s ranges from less than 40 hectare development to 

more than 400 hectares development. 

For a development less than 40 the requirement is - minimum net worth to be 25crores, 

minimum turnover in last 5 years is Rs.200 crore, minimum number of technological staff 

on payroll should be 50, and experience of land development of minimum 5 years, and for 

development above 400 hectares and above the minimum net worth is to be 250 crores, 

minimum turnover in the last 5 years is to be 1000 crore, minimum number of 

technological staff on payroll should be 200 and experience of land development of 

minimum 10 years. 

Effect or possible effect including through practices on Competition: 

♦ Creates natural entry barriers significantly raising cost of entry 

♦ Affects the new firms prospective entry 
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Table 3: Central Acts as Applicable to Real Estate 

3.9 Urban Land (Ceiling 

and Regulation) Act, 

1976 & Urban Land 

(Ceiling and 

Regulation) Repeal Act, 

1999 

Section 20 (1) – Power to exempt: 1976 Act 

(1) Notwithstanding anything contained in any of the foregoing provisions of this 

Chapter,- 

(a) where any person holds vacant land in excess of the ceiling limit and the State 

Government is satisfied, either on its own motion or otherwise, that, having regard to 

the location of such land, the purpose for which such land is being or is proposed to be 

used and such other relevant factors as the circumstances of the case may require, it 

is necessary or expedient in the public interest so to do, that Government may, by 

order, exempt, subject to such conditions, if any, as may be specified in the order, such 

vacant land from the  provisions of this Chapter; 

(b) where any person holds vacant land in excess of the ceiling limit and the State 

Government, either on its own motion or otherwise, is satisfied that the application of 

the provisions of this Chapter would cause undue hardship to such person, that 

Government may by order, exempt, subject to such conditions, if any, as may be 

specified in the order, such vacant land from the provisions of this Chapter: Provided 

that no order under this clause shall he made unless the reasons for doing so are 

recorded in writing. 

(2)  if at any time the State Government is satisfied that any of the conditions subject to 

which any exemption under clause (a) or clause (b) of sub-section (1) is granted is not 

complied with by any person, it shall be competent for the State Government to 

withdraw, by order, such exemption after giving a reasonable opportunity to such 

person for making a representation against the proposed withdrawal and thereupon 

the provisions of this Chapter shall apply accordingly. 

Section 3 – Savings: of the 1999 Act 

(1) The repeal of the principal Act shall not affect- 

(a)  the vesting of any vacant land under sub-section (3) of section 10, possession of which 

has been taken over by the State Government or any person duly authorized by the 

State Government in this behalf or by the competent authority; 

(b) the validity of any order granting exemption under sub-section (1) of section 20 or 

any action taken thereunder, notwithstanding contrary; any judgment of any court 

to the contrary; 

(c)  any payment made to the State Government as a condition for granting exemption 

under sub-section (1) of section 20. 

(2) Where - (a) any land is deemed to have vested in the State Government under 

subsection (3) of section 10 of the principal Act but possession of which has not been 

taken over by the State Government or any person duly authorized by the State 

Government in this behalf or by the competent authority; and (b) any amount has 

been paid by the State Government with respect to such land - then, such land shall not 

be restored unless the amount paid, if any, has been refunded to the State Government. 

Section 4 – Abatement of Legal Proceedings: 

All proceedings relating to any order made or purported to be made under the principal 

Act pending immediately before the commencement of this Act, before any court, tribunal 

or other authority shall abate: 
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Provided that this section shall not apply to the proceedings relating to sections 11,12,13 

and 14 of the principal Act in so far as such Proceedings are relatable to the land, 

possession of which has been taken over by the State Government or any person duly 

authorized by the State Government in this behalf or by the competent authority. 

The Government of Maharashtra has issued a Circular No. 

NJK/2209/PR35/NJK-2, dated 18th March, 2009. 

The said circular pertains to cases where exemption under section 20(1) of the Urban Land 

(Ceiling and Regulation) Act, 1976 had been granted after adoption of the Urban Land 

Ceiling and Regulation Repeal Act, 1999 by the State of Maharashtra. 

The said circular states that if the land in respect of which exemption under section 20 (1) 

has been granted is sought to be further developed under MMRDA’s Rental Housing 

Scheme and/or MHADA’s Affordable Housing Scheme and/or any Affordable Housing 

Scheme by any Local Authority/Central Government Schemes, then a further permission 

from the Government of Maharashtra will be required to be obtained by the land 

owner/developer. 

Effect or possible effect including through practices on Competition: 

♦ Onerous regulatory compliance of laws that are repealed 

♦ Unequal application of law and preferential treatment to Government undertakings 

 

3.10 The Land Acquisition, 

Rehabilitation and 

Resettlement Bill, 2011 

Section 42 – Provisions relating to rehabilitation and resettlement to 

apply in case of certain persons other than specified persons 

(1) “Where any person other than a specified person is purchasing land equal to or more 

than one hundred acres, in rural areas and fifty acres in urban areas, through private 

negotiations he shall file an application with the District Collector notifying him of- 

(a) intent to purchase; 

(b) purpose for which such purchase is being made; 

(c) particulars of lands to be purchased. 

 

(2) It shall be the duty of the Collector to refer the matter to the Commissioner for the 

satisfaction of all relevant provisions under this Act related to rehabilitation and 

resettlement. 

(3) Based upon the Rehabilitation and Resettlement scheme approved by the 

Commissioner as per the provisions of this Act, the Collector shall pass individual 

awards covering Rehabilitation and Resettlement entitlements as per the provisions of 

this Act. 

(4) No land use change shall be permitted if rehabilitation and resettlement is not 

complied with in full. 

(5) Any purchase of land by a person other than specified persons without complying with 

the provisions of Rehabilitation and Resettlement Scheme shall be void-ab-initio. 

Explanation. –For the purpose of this section, the expression “specified persons” includes 

any person other than –  

(a) appropriate Government; 

(b) Government Company; 
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(c) association of persons or trust or Society as registered under the Societies 

Registration Act, 1860, wholly or partially aided by the appropriate Government or 

controlled by the Appropriate Government. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings 

 

Table 4: Rent Control Act Enacted by States/UTs (Read with Draft Model 
Residential Tenancy Act, 2011, Mo/HUPA) 

3.11 The Karnataka Rent 

Act, 1999 

Section 2- Application of the Act sub-section (3) Nothing contained in 

this Act shall apply-  

(a) “to any premises belonging to,- (i) the State Government or the Central Government 

or a local authority” 

(b) to any building belonging to a Co-operative Society registered or deemed to be 

registered under the Karnataka Co-operative Societies Act, 1959 (Karnataka Act 11 of 

1959) or the Multi state Co-operative Societies Act, 1984 (Central Act 51 of 1984);  

(c) to any building belonging to a Market Committee established under the Karnataka 

Agricultural Produce Marketing Regulation Act, 1966 (Karnataka Act 29 of 1966);  

(d) to any tenancy or other like relationship created by a grant from the State 

Government or the Central Government in respect of any premises taken on lease or 

requisitioned by the State Government or the Central Government; 

(e) to any premises, deemed rent on the date of commencement of this Act or the 

standard rent of which exceeds,- (i) three thousand five hundred rupees per month in 

any area referred to in part A of the first schedule; and (ii) two thousand rupees per 

month in any other area. 

 

Section 3 – Definitions – clause (m) "standard rent" in relation to any premises means the 

standard rent referred to in section 7 or where the standard rent has been increased 

under section 9, such increased rent. 

Section 7 – Standard Rent 

(1) Standard rent in relation to any premises, shall be the rent calculated on the basis of 

ten per cent per annum of the aggregate amount of the cost of construction and the 

market price of the land comprised in the premises on the date of commencement of the 

construction: 

Provided that the standard rent calculated as aforesaid shall be enhanced in the 

manner provided in the Third Schedule. 

(2) For the purpose of this section,- 

(a) cost of construction shall include cost of electrical fittings, water pumps, overhead 

tanks, storage tank and other water, sewerage and other fixtures and fittings affixed 

in the premises; 

(b) in case any fixture and fittings referred to in clause (a) are in common use by more 

than one occupant in a building, such proportion of cost of the fixtures equipment and 

fittings shall be included in the cost of construction of the premises as bears proportion 

to the plinth area of such premises to the plinth area of that building; 

(c) the cost of construction shall be the actual amount spent on construction, and in a case 



18 

 

 

where such amount cannot be ascertained, such cost shall be determined as per the 

scheduled rates of the State Public Works Department for cost of construction for 

similar construction for the year in which the premises was constructed; 

(d) the market price of the land shall be the price for which the land was bought as 

determined from the deed of sale registered under the Registration Act, 1908 (Central 

Act 16 of 1908), if construction commenced in the year of registration or the land rates 

notified by the State Government or a local authority for the year in which 

construction was commenced, whichever is higher; 

(e) the land comprised in the premises shall be the plinth area of the building and such of 

the vacant land up to fifty per cent, of the plinth area as is appurtenant thereto; 

(f) in a case where a premises forms part of a building having more than one premises, 

such proportion of price of land forming part of such building shall be taken to be the 

market price of the land comprised in the premises as is equal to the proportion of the 

plinth area of such premises to the plinth area of that building; 

(g) notwithstanding anything contained in clauses (c) and (d), the cost of construction 

and the market price of the land comprised in the premises purchased from or allotted 

by the Government or a local authority shall be the aggregate amount payable to such 

Government or the local authority for the premises: 

Provided that the Controller may, for the purpose of arriving at, the cost of construction 

and the market price of the land comprised in the premises, allow in addition, subject to a 

maximum of thirty per cent of amount payable to the Government or the local authority, to 

the amount so payable for any expenditure incurred by the landlord or by the first or any 

subsequent purchaser or allottee for any improvement, addition or structural alteration in 

the premises. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings 

♦ Reduces the incentive for private undertakings to compete 

♦ Limits the tenants ability to set the prices for the services 

3.12 Delhi Rent control Act, 

1958 

Section 3 – Act not to apply in certain cases:  

Nothing in this Act shall apply- (a) to any premises belonging to the  Government; or to 

certain premises, (b) to any tenancy or other like relationship created by a grant from the 

Government in respect of the premises taken on lease, or requisitioned, by the 

Government: 

[Provided that where any premises belonging to Government have been or are lawfully let 

by any person by virtue of an agreement with the Government or otherwise, then, 

notwithstanding any judgment, decree or order of any court or other authority, the 

provisions of this Act shall apply to such tenancy] 

Chapter II - Provisions Regarding Rent 

Section 4. (1) Except where rent is liable to periodical increase by virtue of an agreement 

entered into before the 1st day of January, 1939, no tenant shall, notwithstanding any 

agreement to the contrary, be liable to pay to his landlord for the occupation of any 

premises any amount in excess of the standard rent of the premises, unless such amount is 
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a lawful increase of the standard rent in accordance with the provisions of this Act. 

Section 6 Standard Rent: 

(1)  Subject to the provisions of sub-section (2), "standard rent", in relation to any 

premises means- 

A. in the case of residential premises- (1) where such premises have been let out at any 

time before the 2nd day of June, 1944, (a) if the basic rent of such premises per 

annum does not exceed six hundred rupees, the basic rent; or (b) if the basic rent of 

such premises per annum exceeds six hundred rupees, the basic rent together with 

ten per cent. of such basic rent; (2) where such premises have been let out at any time 

on or after the 2nd day of June, 1944,- (a) in any case where the rent of such 

premises has been fixed under the Delhi and Ajmer-Merwara Rent Control Act, 1947, 

or the Delhi and Ajmer Rent Control Act, 1952,- U) if such rent per annum does not 

exceed twelve hundred rupees, the rent so fixed; or (ii) if such rent per annum 

exceeds twelve hundred rupees, the rent so fixed together with ten percent of such 

rent: 

(h)  in any other case, the rent calculated on the basis of seven and one-half per cent. per 

annum of the aggregate amount of the reasonable cost of construction and the 

market price of the land comprised in the premises on the date of the commencement 

of the construction: Provided that where the rent so calculated exceeds twelve 

hundred rupees per annum, this clause shall have effect as if for the words "seven 

and one-half per cent.", the words "eight and one fourth per cent." had been 

substituted; 

B.  in the case of premises other than residential premises- (1) where the premises have 

been let out at any time before the 2nd day of June, 1944, the basic rent of such 

premises together with ten per cent . of such basic rent: Provided that where the rent 

so calculated exceeds twelve hundred rupees per annum , this clause shall have effect 

as if for the words – ten per cent. ", the words "fifteen per cent." had been 

substituted; (2) where the premises have been let out at any time on or after the 2nd 

day of June, 1944,- (a) in any case where the rent of such premises has been fixed 

under the Delhi and Ajmer-Merwara Rent Control Act, 1947 or the Delhi and Ajmer 

tent Control Act, 1952,- (i) if such rent per annum does not exceed twelve hundred 

rupees, the rent so fixed: or (it) if such rent per annum exceeds twelve hundred 

rupees, the rent so fixed together with fifteen per cent of such rent; (b) in any other 

case, the rent calculated on the basis of seven and one-half per cent. per annum of the 

aggregate amount of the reasonable cost of construction and the market price of the 

land comprised in the premises on the date of the commencement of the construction: 

Provided that where the rent so calculated exceeds twelve hundred rupees per 

annum, this clause shall have effect as if for the words "seven and one- half per 

cent.", the words " eight and five-eighth per cent." had been substituted. (2) 

Notwithstanding anything contained in sub-section (1),- (a) in the case of any 

premises, whether residential or not, constructed on or after the 2nd day of June, 

1951, but before the 9th day of June, 1955, the annual rent calculated with reference 

to the rent at which the premises were let for the month of March, 1958, or if they 

were not so let, with reference to the rent at which they were last let out, shall be 

deemed to be the standard rent for a period of seven years from the date of the 

completion of the construction of such premises; and (b) in the case of any premises, 

whether residential or not, constructed on or after the 9th day of June, 1955, 

including premises constructed after the commencement of this Act, the annual rent 
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calculated with reference to the rent agreed upon between the landlord and the 

tenant when such premises were first let out shall be deemed to be the standard rent 

for a period of five years from the date of such letting out. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings  

♦ Reduces the incentive for private undertakings to compete 

♦ Limits the tenants ability to set the prices for the services 

 

 

Table 5: Local State Laws Related to Real Estate 

3.13 The Haryana 

Development and 

Regulation of Urban 

Areas Act, 1975, real 

along-with The 

Haryana Development 

and Regulation of 

Urban Areas Rules, 

1976 

Section 3 – Application for license: 

Sub-section (3) clause (a) “After the enquiry under sub section (2), the Director, by an 

order in writing, shall — grant a license in the prescribed form, after the applicant  has 

furnished to the Director a bank guarantee equal to twenty five per centum of the 

estimated cost of development works in case of area of land divided or proposed to be 

divided into plots or flats for residential, commercial or industrial purposes and a bank 

guarantee equal to thirty-seven and a half per centum of the estimated cost of 

development works in case of cyber city  or cyber park purposes as certified by the 

director and has undertaken— 

Sub-clause (iii) the responsibility for the maintenance and upkeep of all roads, open 

spaces, public park and public  health services for a period  of five years from the date of 

issue of the completion certificate unless earlier relieved of this responsibility and 

thereupon to transfer all such roads, open spaces, public parks and public health services 

free of cost to the Government or the local authority, as the case may be;” 

Section 3A, sub-section (2) - Establishment of Fund: 

“The Haryana Urban Development Authority local authorities, firms; undertakings of 

Government and other authorities involved in land development shall also be liable to 

deposit the service charges and shall be deemed to be ' colonizers for this purpose only. 

The date of first inviting applications for sale of plots in any colony by it shall be deemed 

to be the date of granting of, license under this Act for the purpose of deposit of service 

charges.” read along with Section 2 (d) – Definition - Colonizer: “means an individual, 

company or association, body of individuals, whether incorporated or not, owning land 

for converting it into a colony and to whom a license has been granted under this Act” 

Section 5 – Cost of Development Works: (1) 

“The colonizer shall deposit thirty per centum of the amount realized, from time to time, 

by him, from the plot-holders within a period of ten days of its realization in a separate 

account to be maintained in a scheduled bank. This amount shall only be utilized by him 

towards meeting the cost of internal development works in the colony. After the internal 

development works of the colony has been completed' to the satisfaction of the Director, 

the colonizer shall be at liberty to withdraw the balance amount. The remaining seventy 

per centum of the said amount shall be deemed to have, been retained by the colonizer, 

inter-alia, to meet the cost of land and external development works. 

(2) the colonizer shall maintain accounts of the amount kept in the scheduled bank, in such 
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manner as may be prescribed:  

provided that where the license under section 3 is granted for setting up a colony for  

cyber city or cyber park purposes, the provisions of sub-sections (1) and (2) shall not be 

applicable.” 

Section 7 - Prohibition to advertise and transfer plots: 

“Save as provided in section 9, no person including a property dealer shall, without 

obtaining a license under section 3, transfer or agree to transfer in any manner plots in a 

colony or make an advertisement or receive any amount in respect thereof;” 

Rule 3 - Application for license [sections 3 and 24]: 

i.  Any owner of land desirous of setting up a colony shall make an application in 

writing to the Director in form LC-I and shall furnish therewith - 

c. particulars of experience as colonizer showing number and details of colonies 

already established or being established; 

d. particulars about financial position so as to determine the capacity to develop the 

colony for which he is applying;” 

Rule 8 - Enquiry by Director [Section 3(2)]: 

(2) “Before making  enquiries under sub-rule (1), the Director  shall, by an order in 

writing, require the applicant {except industrial colonies of Haryana Urban 

Development  Authority and Haryana  State Industrial Development Corporation} to  

furnish, within a period of thirty days from the date of service, of such order, a 

scrutiny fee at the rate of { ten rupees per square meter}, calculated for the gross area 

of the land under the plotted colony, and {ten rupees per square meter} calculated on 

the covered area of all the  floors in a group housing colony, in the form of a demand 

draft in favor of the Director, Town and Country Planning, Haryana and drawn on 

any scheduled bank.]” 

Rule 11 - Conditions required to be fulfilled by applicant [Section 3 (3)]: 

(1) “ Conditions required to be fulfilled by applicant [ Section 3 (3) ]  

(a) furnish to the Director a bank guarantee  equal to twenty five percent of  the 

estimated cost of the development works as certified by the Director and enter into an 

agreement in form LC-IV for carrying out and completion of development works in 

accordance with the license  finally granted;  

(b) undertake to deposit fifty percent of the amount to be realized by him from the plot-

holders, from time to time, within ten days of its realization in a separate account  to 

be maintained in a scheduled bank and this amount shall only be utilized towards 

meeting the cost of internal development works in the colony;” read with  

Rule 27 - Intimation of account number of Colonizer [Section 5]: The 

colonizer shall intimate the account number and full particulars of the scheduled 

bank wherein he deposits fifty percent of the amount realized by him from the plot 

holders for meeting the cost of internal development works in the colony. 

Rule 20 - Release of Bank Guarantee [Section 24]:  

“After  the layout and development works or part thereof in respect of the colony or part 

thereof have been completed and a completion certificate in respect thereof issued, the 

Director may, on an application in this behalf from the colonizer, release bank guarantee 

or part thereof as the case may be provided  that if the completion of the colony is taken 
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in parts only , the part of the bank guarantee corresponding to the part to the colony 

completed shall be released;     

Provided further that the bank guarantee equivalent to 1/15th amount thereof shall be 

kept unreleased to ensure upkeep and maintenance of the colony or part thereof, as the 

case may be, for a period of five years from the date of issue of the completion certificate 

under rule 16 or earlier, in case the colonizer is relieved of the responsibilities in this 

behalf.” 

"FORM LC-IV A" See Rule 11(1)(h) - Bilateral Agreement by owner of 

land intending to set up an Group Housing colony: 

(1) “In consideration of the Director agreeing to grant license to the owner to set up the 

said colony on the land mentioned in Annexure to Form LC-IV and on the fulfillment of 

the conditions of this bilateral agreement, the owner, his partners, legal 

representatives, authorized agents, assignees, executers etc. shall be bound by the 

terms and conditions of this bilateral agreement executed by the owner hereunder 

covenanted by him as follows: 

(n) That the owner shall reserve 15% of the total number of flats developed or proposed to 

be developed for allotment to economically weaker section categories, and the area of 

such flats shall not be less than 200 square feet. These flats shall be allotted on the 

basis of the price charged by the Haryana Housing Board for such sizes/flats in that 

particulars area in the following manner:- 

(o)  That the owner shall derive maximum net profit @ 15% of the total project cost of 

development of a colony after making provisions of statutory taxes. In case the net 

profit exceeds 15% after completion of the project period, surplus amount shall either 

be deposited within two months in the State Government Treasury by the owner or he 

shall spend this money on further amenities/facilities in his colony for the benefit of the 

residents therein. 

Further the owner shall submit the following certificates to the Director within ninety 

days of the full and final completion of the project from a Chartered Accountant that :- (a) 

the overall net profits (after making provision for the payment of taxes) have not exceeded 

15% of the total project cost of the scheme; (b) a minimum of 15% in case of economically 

weaker section /lower income group flats as provided in sub clause (n) have been allotted 

at the prescribed subsidized price; (c) the owner while determining the sale price of the 

flats in open market shall compute the net profit @ 15% and the details of which including 

the cost of acquisition of land shall be supplied to the Director as and when demanded by 

him. The total project shall mean a defined phase or a compact area of the colony, as 

approved by the Director;” 

"FORM LC-IV B" See Rule 11(1)(h) - Bilateral Agreement by owner of 

land intending to set up a plotted colony: 

(1) In consideration of the Director agreeing to grant license to the owner to set up the 

said colony on the land mentioned in annexure hereto on the fulfillment of the 

conditions of this bilateral agreement, the owner, his partners, legal representatives, 

authorized agents, assignees, executers etc. shall be bound by the terms and conditions 

of this bilateral agreement executed by the owner hereunder covenanted by him as 

follows: (a) That the owner shall reserve 20% of the total number of residential plots 

developed for or proposed to be developed for allotment to economically weaker 

section /lower income group categories (normally of the sizes of 50 square meters, 75 
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square meters, 100 square meters and 125 square meters or otherwise approved) 

specifically in the layout plan approved by the Director. Only those persons will be 

eligible to apply whose total family income inclusive of the income of the husband, wife 

and dependent children does not exceed the prescribed limit laid down by the Director. 

These plots shall be allotted in the following manner at the subsidized price, so fixed by 

the Director; 

(2) That the owner shall further reserve 25% of the residential plots of “NO Profit No Loss” 

category ( normally of sizes of 125 square meters, 150 square meters, 200 square 

meters, 225 square meters or otherwise approved) specifically in the layout plan by 

the Director for allotment. These plots shall be allotted at a price determined by the 

Director  

(7) That the owner shall derive maximum net profit @ 15% of the total project cost of 

development of a colony after making provisions of statutory taxes. In case the net 

profit exceeds 15% after completion of the project period, surplus amount shall either 

be deposited within two months in the state Government Treasury by the owner or he 

shall spend this money on further amenities/facilities in his colony for the benefit of the 

residents therein.” 

And similar provisions are there in the Forms for developing “Bilateral Agreement by owner 

of land intending to set up a Industrial colony” and “Bilateral Agreement by owner of land 

intending to set up a Commercial colony”. 

Effect or possible effect including through practices on Competition: 

♦ Creates natural Entry and Exit Barriers 

♦ Raises cost of entry by a supplier 

♦ Limits sellers ability to set the prices for goods or services 

♦ Unequal application of law and preferential treatment to Government undertakings 

 

3.14 The Haryana Urban 

Development Authority 

Act, 1977 

Section 80 – Development of Land in the Local Development Area: 

(1) After the declaration of any area as local development area under sub-section (1) of 

section 62, no development of land shall be undertaken or carried out or continued in 

that area by any person or body (including a department of Government) unless 

permission for such development has been obtained in writing from the Vice-

Chairman in accordance with the provisions of this Chapter. 

(2) After the corning into operation of any of the plans in any local development area no 

development shall be undertaken or carried out or continued in this area unless such 

development is in accordance with such plans. 

(3) Notwithstanding anything contained sub-sections (1) and (2), the following provisions 

shall apply in relation to development of land by any department of any State 

Government or the Central Government or any local authority,- (a) when any such 

department or local authority intends to carry out any development of land it shall 

inform the Vice-chairman  in writing of its intention to do so, giving full particulars 

thereof including any plans and documents, at least 30 days before undertaking such 

development; (b) in the case of a department of any State Government or the Central 

Government, if the Vice-Chairman has no objection he should inform such department 

of the same within three weeks from the date of receipt by it under clause (a) of the 
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department's intention, and if the Vice-Chairman does not rnake any objection within 

the said period the department shall be free to carry out the proposed development; (c) 

where the Vice-Chairman raises any objection to the proposed development on the 

ground that the development is not in conformity with any master plan or sector 

development plan prepared or intended to be prepared by it, or on any other ground, 

such department or the local authority, as the case may be, shall- (i) either make 

necessary modifications in the proposal for development to meet the objections raised 

by the Vice-Chairman; or (ii) submit the proposals for development together with the 

objections raised by the Vice-Chairman to the State Government for decision under 

clause (d); (d) the State Government, on receipt of proposals for development together 

with the objections of the Vice-Chairman, may either approve the proposal with or 

without modifications or direct the Department of the Local Authority, as the case may 

be, to make such modifications as proposed by the Government, and the decisions of 

the State Government shall be final; (e) the development of any land begun by my such 

Department or subject to the provisions of section 84 by any such local authority 

before the declaration referred to in sub-section (1) may be completed by that 

department or local authority in compliance with the requirements of sub-sections (1) 

and (2). 

Section 81 – Application for permissions: 

(1) Every person or body (other than any department of Government or any local 

authority) whose site is situated in any sector developed by Local Development 

Authority or in any Colony approved under any other Act of the State or for which 

permission of change of land use has been granted by the Government, desiring to 

obtain the permission referred to in section 80 shall make an application in writing to 

the Vice-chairman in such form and containing such particulars in respect of the 

development to which the application relates as may be prescribed by bye-laws. (2) 

Every application under sub-section (1) shall be accompanied by such fee as may be 

prescribed by rules. (3) On the receipt of an application for permission under sub-

section (1), the Vice-Chairman after making such enquiry as he considers necessary in 

relation to any matter specified in clause (d) of sub-section (2) of section 74 or in 

relation to  any other matter, shall be order in writing either grant the permission, 

subject to such conditions, if any, as may be specified in the order or refuse to grant 

such permission: Provided that such a permission will not entitle the person to change 

the use of land unless the said permission has been granted by the State Government 

under sub-section (1) of section 82 of the site allotted/transferred by the Local 

Development Authority under section 84: 

Provided further that before making an order refusing such permission, the applicant 

shall be given a reasonable opportunity to show cause why the permission should not 

be refused: 

Provided further that the Vice-Chairman may before, passing any order on such 

application give an opportunity to the applicant to make any correction therein or to 

supply any further particulars of document or to make good any deficiency in the 

requisite fee with a view to bringing it inconformity with the relevant rules or 

regulations or bye-laws. (4) Where permission is refused, the grounds of such refusal 

shall be recorded in writing and communicated to the applicant. (5) Any person 

aggrieved by an order under sub-section (4) may appeal to the Chairman against that 

order within thirty days from the communication thereof and may after giving an 

opportunity of hearing to the appellant and, if necessary, also to the representative of 

the Vice-Chairman either dismiss the appeal or direct the Vice-chairman to grant the 
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permission applied for with such modifications, or subject to such conditions, if any, as 

may be specified. (6) The Vice-Chairman shall keep in such form as may be prescribed 

by regulations and register of applications for permission under this section. (7) The 

said register shall contain such particulars, including information as to the manner in 

which applications for permission have been dealt with, as may be prescribed by 

regulations, and shall be available for inspection by any member of the public at all 

reasonable hours on payment of such fee not exceeding rupees five as may be 

prescribed by regulations. (8) Where permission is refused under this section, the 

applicant or any person claiming through him; shall not be entitled to get refund of the 

fee paid on the application for permission but the Vice-Chairman may, on an 

application for refund being made within three months of the communications of the 

grounds of the refusal under sub-section (4) direct refund of such portion of the fee as 

he may deem proper in the circumstances of the case. 

Section 82 – Permission or refusal in respect of uses of land buildings:  

(1) The permission in the sectors/areas other than those specified in sub-section (1) of 

section 81 to an individual or a person including an association or body of individuals 

whether incorporated or not may be granted by the Government on such terms and 

conditions and on payment of such fees and conversion charges as may be prescribed: 

Provided that such a permission may not be granted for reasons to be recorded in 

writing if the Government is not satisfied with the merits of the case or is not in 

accordance with law. (2) After coming into operation of any of the plans in a sector no 

person shall use or permit to be used any land or building in that sector otherwise than 

in conformity with such plan. 

Section 83 – Applicability of Haryana Act 8 of 1975: 

The Haryana Development and Regulation of Urban Areas Act, 1975, shall continue to 

be applicable in the local development area which shall be deemed to be the urban area 

as defined in clause (o) of section 2 of the said Act and the powers under the said Act 

shall continue to be exercised by the Director, Town and Country Planning, Haryana. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings 

 

3.15 The Punjab Scheduled 

Roads and Controlled 

Areas Restriction of 

Unregulated 

Development Act, 1963 

Section 7 – Prohibition on use of land in controlled areas: 

(1) No land within the controlled area shall, except with the permission of the Director 

1[and on payment of such conversion charges as may be prescribed by the 

Government from time to time] be used for purposes other than those for which it was 

used on the date of publication of the notification under sub-section (1) of section 4, 

and no land within such controlled area shall be used for the purposes of a charcoal-

kiln, pottery-kiln, lime-kiln, brick-kiln or brick field or for quarrying stone, bajri, 

surkhi-kankar or for other similar extractive or ancillary operation except under and 

in accordance with the conditions of a licence from the Director on payment of such 

fees and under such conditions as may be prescribed. (1A) Local authorities, firms and 

undertakings of Government, colonisers and persons exempted from obtaining a 

licence under the Haryana Development and Regulation of Urban Areas Act, 1975, and 

authorities involved in land development will also be liable to pay conversion charges 

but they shall be exempt from making an application under section 8 of this Act. (2) 
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The renewal of such licences may be made after three years on payment of such fees as 

may be prescribed. 

Section 8 – Application for permission etc. and the grant of refused 

thereof : 

(1) Every person desiring to obtain the permission referred to in section 3 or section 6 or 

section 7 or a licence under section 7 shall make an application in writing to the 

Director in such form and containing such information in respect of the land, building, 

excavation or means of access to a road to which the application relates as may be 

prescribed. (2) On receipt of such application the Director, after making such enquiry 

as he considers necessary, shall by order in writing either — (a) grant the permission 

or licence subject to such conditions if any, as may be specified in the order, or (b) 

refuse to grant such permission or licence. (3) The Director shall not refuse permission 

to the erection or re-erection of a building which was in existence in a controlled area 

on the date on which the notification under sub-section (1) of section 4 was published, 

nor shall he impose any condition in respect of such erection or re-erection unless he is 

satisfied, after affording to the applicant an opportunity of being heard, that there in a 

probability that the building will be used for a purpose, or is designed in a manner, 

other than that for which it was used or designed on the date on which the said 

notification was published. (4) If, at the expiration of a period of three months after an 

application under sub-section (1) has been made to the Director, no order in writing 

has been passed by the Director, the permission shall, without prejudice to the 

restrictions and conditions signified in the plans published in the Official Gazette under 

sub-section (7) of section 5, be deemed to have been given without the imposition of 

any conditions. (5) The Director shall maintain such register as may be prescribed 

with sufficient particulars of all such cases in which permission or license is given or 

deemed to have been given or refused by him under this section, and the said register 

shall be available for inspection without charge by all persons interested and such 

persons shall be entitled to take extracts therefrom. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings 

 

3.16 The Haryana 

Apartment Ownership 

Act, 1983 Read along 

with the Haryana 

Development and 

Regulation of Urban 

Areas Act, 1975 

Section 2 – Application of Act:  

The provisions of this Act shall apply to every apartment lawfully constructed for 

residential purpose, integrated commercial complexes, flatted factories, Information 

technology Industrial Units, Cyber Park and Cyber City for the purpose of transfer of 

ownership of an individual apartment in a building whether constructed before after 

the commence of this Act. 

Section 3 (a) of the Apartment Ownership Act, 1983– Definition of 

apartment: 

means a part of a property, intended for any type of independent use, including 

building having one or more rooms with enclosed spaces located on one or more floors 

or any part or parts thereof, to be used for residence, office or for practicing any 

profession or for carrying on any occupation, trade, business or manufacturing or 

other uses relating to Information Technology or for such other type of independent 

use, as may be prescribed, with a direct exit to a public street road or highway or to a 
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common area leading to such street, road or highway. 

Section 2 (d) of the Haryana Development and Regulation of Urban 

Areas Act, 1975– Definition of Colonizer:  

means an individual, company or association, body of individuals, whether 

incorporated or not, owning land for converting it into a colony and to whom a license 

has been granted under this Act. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings 

 

3.17 The Haryana Housing 

Board Act, 1971, read 

along-with Haryana 

Urban (Control of Rent 

and Eviction) Act, 1973, 

and East Punjab Rent 

Restriction Act, 1949 

Section 4 – Non applicability of East Punjab Act 3 of 1949:  

The East Punjab Urban Rent Restriction Act, 1949, shall not apply nor shall be deemed 

to have ever applied, to my land or building belonging to or vesting in the Board under 

or for the purposes of this Act and as against the Board to any tenancies or other like 

relationship created by the Board in respect of such land or building but shall apply to 

any land or building let to the Board.” 

The East Punjab Urban Rent Restriction Act, 1949 provides to restrict the 

increase in rent of certain premises situated within the limits of urban areas, 

and the eviction of tenants therefrom.  

Section 1 (2) – Short Title Extent and Commencement: “it extends to all urban 

areas of Punjab, but nothing herein contained shall be deemed to affect the regulation 

of house accommodation in any cantonment area.” 

However, subsequently the Haryana Urban (Control of Rent and Eviction) Act, 

1973 was passed by the Haryana Assembly repealing the East Punjab Rent 

Restriction Act, 1949. The 1973 Act too states in Section 1(2) provides that “it 

extends to all urban areas of Haryana, but nothing herein contained shall apply to any 

cantonment area.” 

However, Section 24 (2) – Repeal and Savings: of the 1973 Act States that 

“Notwithstanding such repeal, anything done or any action taken under the Act so 

repealed (including any rule, notification or order made) which is not inconsistent with 

the provisions of this Act, be deemed to have been done or taken under the 

corresponding provisions of this Act as if this Act were in force at the time such thing 

was done or action was taken, and shall continue to be in force, unless and until 

superseded by anything done or any action taken under this Act. 

Effect or possible effect including through practices on Competition: 

♦ Unequal application of law and preferential treatment to Government undertakings 
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IV. ANALYSIS OF THE IDENTIFIED ISSUES 

Central Government Policies 

4.1 The National Urban Housing & Habitat 

Policy (NUHHP), 2007 has been formulated 

keeping in view the changing socio-economic 

parameters of the urban areas and growing 

requirement of shelter and related infrastructure. 

The Policy seeks to promote various types of public-

private partnerships for realizing the goal of 

‘Affordable Housing for All’ with special emphasis on 

the urban poor. Given the magnitude of the housing 

shortage and budgetary constraints of both the 

Central and State Governments, the NUHHP-2007 

focuses the spotlight on multiple stake-holders 

namely, the Private Sector, the Cooperative Sector, 

the Industrial Sector for labour housing and the 

Services/ Institutional Sector for employee housing. 

4.2 The action plan of the NUHHP-2007 states 

that the Central Government will encourage and 

support the States to prepare a State Urban 

Housing and a concomitant State Urban Housing 

and Habitat Action Plan, which may include passing 

of specific Acts the States/UTs  for realizing the 

policy objectives through legal and regulatory 

reforms, fiscal concessions, financial sector reforms 

and  introduction of innovative instruments, for 

mobilizing recourses for housing and related 

infrastructure development at the State/UT level. 

4.3 The role of the Central Government as 

provided under the NUHHP is to act as a facilitator 

& enabler and to advise & guide respective State 

Governments to adopt and implement the National 

Urban Housing & Habitat Policy in a time bound 

manner. The Ministry of Housing & Urban Poverty 

Alleviation has documented and shared with the 

States, a slew of Policy and Legal instruments 

namely- the Affordable Housing Policy, Credit Risk 

Guarantee Fund, Interest Subsidy on Housing the 

Urban Poor, Reservation of Land/FAR for 

EWS/LIG housing, revision in Rent Laws, including 

introduction of a Real Estate (Regulation & 

Development) Bill, 2011 to set up a regulator for the 

Real Estate Industry, as a hand holding measure.  

4.4 Additionally, the Ministry of Urban 

Development has shared with States the Model Rent 

Control Act, 1992 for overhauling state Rent 

Legislations, as a reform under the JNNURM, and 

the Ministry of Rural Development the draft Model 

Titling Bill, 2011 for the establishment, 

administration and management of a system of 

conclusive property titles. 

Affordable Housing Scheme in Partnership, 

Reservation of Land/FAR for EWS/LIG 

Housing  

4.5 The NUHHP, 2007 prescribes 10-15 

reservation land or 20-25% FAR reservation for 

EWS/LIG housing in all housing projects. Also, the 

Guidelines on Affordable Housing Scheme in 

Partnership provides for construction of affordable 

homes (read EWS/LIG) through projects prepared 

by urban local bodies/urban development 

agencies/housing boards/improvement trusts/other 

agencies which may be designated as ‘implementing 

agencies’. 

4.6 Projects undertaken by developers under a 

scheme of the Government for Affordable Housing 

receives support from the Central Government to 

the extent of fifty thousand rupees per dwelling unit 

or 25% of the cost of all civic services (external and 

internal) proposed in the project. However, if the 

same developer on his own accord takes up an 

affordable housing project, he is not entitled to the 

said support from the Central Government. For 

instance a developer in Gujarat, who has 

undertaken Affordable Housing project on his own 

accord, is not entitled to the benefits provided in the 

Affordable Housing Scheme in Partnership as it 

currently stands, as the benefit is only when 

development is carried out under a scheme of the 

Government. There exists a situation of unequal 

provisioning of policy concessions, available to one 

class of developers as against the other, and absence 

of competition neutrality. 
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4.7 The mandate of reservation of land/FAR is 

a mandatory reform under the schemes of the 

Government, through legislation passed by the 

States in that regard. The requirement of 

reservation exists in the States of Gujarat through it 

Town Planning Act and in Madhya Pradesh through 

its Municipal Corporation Act. Developers have 

contended that the compulsory nature of this 

provision is an added tax on the developers, who are 

already reeling under stress due to the policy 

prescription towards real estate. The developers 

believe the policy of reservation is onerous and 

costly, thereby reducing incentives for developers to 

develop in States which have already legislated 

making reservation of land/FAR compulsory in all 

housing projects above a specified threshold, which 

leads to almost 50% plus reservation in terms of 

dwelling units. 

4.8 The Central Government is of the view that 

as the requirement of the Affordable Housing in 

India is almost about 90% of the existing deficit, 

private developers will have to share some of the 

burden. Developers contend that the Government 

undertakings namely the Housing Boards and the 

Urban Development Authorities, should be only 

investing into homes for the EWS/LIG category, 

and not pass on the responsibilities on private 

developers, which the Government has not been 

able to fulfill. Also, the entire concept of reservation 

is an afterthought which should have been provided 

for during the master planning phase itself. 

4.9 The purpose behind the reservation policy 

of the Government is laudable as it is for public 

good and to sub-serve the requirements of the 

homeless and the poor. The Central Government 

has shared model provisions with the States for 

adoption, within which it has suggested a slew of 

measures to incentives the developers. However, in 

practice the States have not provided for subsidy 

measures (in the form of increase in FAR, TDR etc.) 

and have only thrust on the developers the 

compulsory reservation requirement. Though such 

a policy intervention is warranted in public interest 

the same should be justified and done 

transparently. Additionally, the practice of diversion 

post construction of these EWS/LIG houses, either 

by merging two or more of such units to make and 

MIG or HIG, or conversion of EWS/LIG units into 

studio apartments which have a more saleable and 

profitable market, needs to be curbed through 

effective monitoring and stringent penalties. 

Section 35AD (Deduction in respect of 

expenditure on specified business) of the 

Income Tax Act, 1961 

4.10 In addition, the deduction under the 

provisions of section 35AD of the Income Tax Act, 

as it reads currently is not available to the 

developers for the aforesaid reservation carried out 

in its projects, though mandated by law. The section 

defines specified business, one of which is 

‘developing and building a housing project under a 

scheme for affordable housing framed by the Central 

Government or a State Government, as the case may be, 

and notified by the Board in this behalf in accordance 

with the guidelines as may be prescribed.’ There is 

policy ambiguity, in regard to the tax concessions 

being available to the private developers in 

Affordable Housing but not available for the 

EWS/LIG created under the laws & regulations of 

States mandating reservation in all housing 

projects.  

Box 1: Incentives for Affordable 

Housing 

 

Incentives under the Affordable Housing in 

Partnership Scheme are only available for 

projects undertaken under a scheme of the 

Government, and not available to housing 

projects undertaken voluntarily by 

developers, which are of the affordable 

housing category.  

Box 2: Deduction under Section 35AD of 

the Income Tax Act 
 

Section 35AD of the Income Tax Act, 1961 

provides deductions to housing projects under a 

scheme for affordable housing framed by the 

Government and notified by the Board; however 

Affordable Housing projects undertaken by the 

developers ‘voluntarily’ are not eligible, nor are 

those carried out under the reservation policy of 

the Government. 
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4.11 The developers have contended that the 

policy is akin to taxing the new home buyers, and 

due to one-sided implementation of reservation 

without adequate incentives is driving a large 

number of developers away from states which have 

mandated such requirements. 

4.12 Affordable Housing is felt to be the only 

way to meet the burgeoning demand of homes in 

urban areas, which has also been one of the effective 

investment avenues during the difficult times of 

economic slowdown. It would be prudent to deal 

with - the Affordable Housing in Partnership 

scheme of the Government; Affordable Housing 

taken up by developers of one’s own volition; and 

the mandatory earmarking of land/FAR for 

EWS/LIG housing in all housing projects, through 

the same policy prescriptions.  

Foreign Direct Investment (FDI), Fiscal and 

Monetary Policy as applicable to the Real 

Estate Sector 

4.13 In paragraph 11.98 – Role of Private Sector 

and FDI, of the Eleventh Plan the Planning 

Commission of India states that “The 11th Five Year 

Plan focuses on clearing the backlog in housing and 

infrastructure assets including up-gradation activities. 

Institutions such as National Real Estate Development 

Council (NAREDCO) and the Confederation of Real 

Estate Developers Association of India (CREDAI) are 

playing an important role in regulating the activities of 

private developers by accrediting them and also by 

rating such institutions based on their experience and 

capacities. The Government of India has permitted 100% 

FDI for development of townships including construction 

of development projects, subject to minimum 

capitalization, minimum land/built up area, etc. 

However, to encourage larger inflow of FDI, there is need 

to minimize the procedural delays in sanctions and 

approval of projects.” 

4.14 Foreign Direct Investment is allowed to 

the extent of 100 percent through automatic route 

in Townships, housing, built-up infrastructure and 

construction development projects (which would 

include, but not be restricted to, housing, 

commercial premises, hotels, resorts, hospitals, 

educational institutions, recreational facilities, city 

and regional level infrastructure). However, the 

policy prescribes certain riders as follows: (i) In case 

of development of serviced housing plots, a minimum 

land area of 10 hectares, (ii) In case of construction-

development projects, a minimum built-up area of 

50,000 square meters, are required.  

4.15 Affordable Housing projects are generally 

of a layout size much lesser than the specified 

minimum area of 10 hectares, due to which FDI is 

almost restricted in the Affordable Housing 

segment, where there is maximum demand. In 

addition the minimum capitalization of US$10 

million for wholly owned subsidiaries and US$ 5 

million for joint ventures with Indian partners, have 

added to the ambivalence of the investors in the 

Affordable Housing sector. 

Service Tax on Construction Services  

4.16 The policy of imposing service tax on 

construction services, both commercial construction 

and construction of residential complex, using 

‘completion certificate’ issued by ‘competent 

authority’ has added to escalating cost making the 

real estate sector un-affordable. The law states that 

before the issuance of completion certificate if 

agreement is entered into or any payment is made 

for sale of complex or apartment in residential 

complex, service tax will be levied on such 

transaction since the builder provides the 

construction service. However, if the agreement is 

entered into or any payment is made after the 

issuance of completion certificate service tax will 

not be levied. Due to the non-availability of large 

capital sums at their disposal, and easy accessibility 

of EMI finance, the urban populace invests in real 

estate by taking loans, with inbuilt costs of 

Box 3: FDI in the Real Estate Sector 
 

The need for the minimum capitalization of 

USD 10 million and USD 5 million for wholly 

owned subsidiaries and joint ventures 

respectively, and the requirement of a 

minimum land area of 10 hectares under the 

existing FDI Guidelines, has resulted in 

complete neglect of the Affordable Housing 

sector, where demand is most.  
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overdraft, which is further saddled by the 

imposition of service tax.  

4.17 However, exemption from service tax is 

provided for construction of residential complex 

service, “when the same is rendered as part of 

Jawaharlal Nehru national Urban Renewal Mission 

(JNNURM) and Rajiv Awas Yojana (Refer Notification 

No.28/2010- Service Tax, dated 22nd June 2010). These 

are flagship schemes of the Government of India to 

provide shelter for the poor and the disadvantaged and 

hence taxable service of construction of complex in the 

context of these two development schemes have been kept 

out of the ambit of service tax.”54 

4.18 Affordable housing projects undertaken by 

the private developers too should be exempt from 

service tax, as the mere added cost of service tax 

could make the entire projects and units un-

affordable for the buyers. This unequal application 

of fiscal provision needs to be recast to allow a more 

favourable and balanced treatment to the private 

developer’s vis-à-vis through a scheme of the 

Government. 

Select State Government Policies 

Punjab Housing & Habitat Policy, 2008 

4.19 The Punjab Housing & Habitat Policy, 

2008 provides that the State shall bring appropriate 

legislations for setting up of Regulatory Authority at 

the State level for registration of Builders & 

Developers to provide safe, durable and right priced 

housing to low income segments households as also 

to protect public interest. It further states that “In 

case of private sector housing delivery, Regulatory 

                                                          
54 Circular http://www.servicetax.gov.in/circular/st-circular10/st-
circ-DOLetter-0107-2k10.htm 

authority for real estate development will be set up to 

protect the interest of consumers in respect of land and 

property record, statutory approvals, quality safety and 

costs.” The suggestion is re-emphasized in Point 5.0 

- Action Plan / Follow Up, “A Regulatory authority for 

the builders/private developers/colonizers will be set up 

so as to protect the interest of the home buyers ensuring 

quality construction, transparency and appropriate cost 

etc. Registration of all private builders/agencies will be 

made mandatory in the State.”  

4.20 The Housing and Habitat Policy of the 

State has been prepared taking cue from the 

NUHHP, 2007. However, the above mentioned 

provisions in the Policy smacks of unequal 

application of law and preferential treatment to 

Government undertaking. The Policy provides for 

the setting up of a State based real estate regulator 

for the private developers and does not provide for 

regulation of public agencies involved in 

construction/ real estate, namely housing boards or 

development agencies of the Government thus 

smacks of exclusionary behaviour.  

Rajasthan Affordable Housing Policy, 2009 

4.21 The Rajasthan Affordable Housing Policy 

provides for eligibility criteria to be fulfilled by 

developers to apply under various models to 

develop affordable housing. It states that the 

developer, should have ‘experience in building 

construction works for at least three years and should 

have a good track record of quality construction works’, 

his ‘total net worth (Reserve & Capital) of last three 

years (of the company or its sister concern or 

consortium) should be equivalent to at least 10% of the 

project cost (excluding land cost) i.e. cost of proposed 

EWS/LIG houses’, ‘for applying under model no.2 (as 

Box 4: Service Tax on Real Estate 

 

Service tax imposed on the Real Estate 

Sector, where payment is made prior to 

issuance of completion certificate (EMI 

finance etc.), has added to the burden of 

buyers in the Affordable Housing segment 

making the entire project and units un-

affordable for the buyers.  

Box 5: Punjab Real Estate Regulator 

 

The Punjab Housing & Habitat Policy, 2008 

provides for the setting up of a Regulatory 

Authority for real estate development in 

case of private sector housing and does not 

provide for regulation of public agencies 

involved in construction/ real estate namely 

housing boards or development agencies of 

the Government. 
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specified in the Policy) the developer should hold at least 

5.0 acres of land in the concerned town or should have 

the ability to pay compensation for acquired land’, and 

‘the developer should have executed minimum 2.0 acres 

of Residential or other type of Development in a single 

project during the last 3 years as a developer or builder 

or as construction agency’.  

4.22 Such provisions provided for in the policy 

for affordable housing, create natural barriers for 

prospective developers, and raises cost of entry. It 

precludes developers who have had no past 

experience of execution of similar projects during 

the last three years, and adds to the borrowing 

burden of such prospective and willing developers 

by insertion of the requirement of total net worth of 

10% of the project cost. 

Rajasthan Township Policy, 2010 – For 

Private Land 

4.23 Rajasthan Township Policy in the 

guidelines for approval / completion of internal 

development works in townships and mini 

townships states that ‘Developer to maintain Township 

/ Mini Township Schemes for at least 3 years after 

completion of development in all respects. Maintenance 

charges may be recovered by the developer from the 

allottees.’ It imposes difficult conditions on the 

developers to maintain the development for 3 years 

after its completion. 

4.24 The requirement of managing projects for 

a period of three years beyond development creates 

exit barriers for developers, and impedes many a 

willing developers to develop such projects due to 

stringent conditions of post project maintenance. 

Rajasthan Township Policy, 2010 - 

Development of Township by Private 

Developer on Government Land on Public-

Private Partnership (PPP) Model 

4.25 The Rajasthan Township policy, 2010 

prepared for development of Township by Private 

Developer on Government land on PPP model, 

provides for the eligibility criteria of the Developer: 

For a development less than 40 hectare the 

conditions are: ‘that the developer should have a 

minimum net worth of 25 crores, minimum turnover in 

last 5 years should be minimum Rs. 200 crore, minimum 

number of technological staff on payroll should be 50, 

and the developer should have experience of land 

development of minimum 5 years.’ 

Box 6: Eligibility under Rajasthan 

Affordable Housing Policy 

 

The Policy states that to be eligible 

developers should have 3 years of prior 

experience & a good track-record of quality 

construction work, and the total net worth 

for last 3 years should be equivalent to 10% 

of project cost, creating natural barriers and 

raising costs of entry. 

Box 7: Eligibility under Rajasthan 

Township Policy, 2010 

 

The Policy for Private Land states that the 

developer should maintain Townships / 

Mini-Townships for at-least 3 years after 

completion of development creating exit 

barriers impeding many a willing developers 

due to stringent conditions of post project 

maintenance. 

Box 8: Rajasthan Township Policy, 

2010 on PPP Model 
 

The Policy provides that for a development 

less than 40 hectares the developer should 

have a minimum net worth of 25 crores, 

minimum turnover in last 5 years should be 

minimum Rs. 200 crore, minimum number 

of technological staff on payroll should be 

50, and the developer should have 

experience of land development of 

minimum 5 years.  

 

For a development above 400 hectares the 

developer should have a minimum net worth 

is to be 250 crores, minimum turnover in 

the last 5 years should be 1000 crore, 

minimum number of technological staff on 

payroll should be 200, and the developer 

should have experience of land development 

of minimum 10 years. 

 

These requirements inhibit entry of new 

players by creating entry barriers and costs 

of entry. 
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4.26 For a development above 400 hectares the 

conditions are: ‘that the developer should have a 

minimum net worth is to be 250 crores, minimum 

turnover in the last 5 years should be 1000 crore, 

minimum number of technological staff on payroll should 

be 200, and the developer should have experience of land 

development of minimum 10 years.’ 

4.27 Though the Affordable Housing Policy, in 

terms of zero Cost of external development charges, 

Agriculture land use conversion charges, and 

building plan approval fee, along with 

higher/double FAR to cross subsidize EWS/LIG 

housing, and a 30 day fast track approval after 

submission of plans for execution of scheme, are 

important and positive prescriptions, the conditions 

laid out for developer eligibility limits the entrants 

of prospective buyers by creating policy barriers and 

creates an environment of significant cost of entry. 

The prescriptive conditions impedes competition by 

creating impediments and limits the involvement to 

developers who have a past history of project 

development and fulfill such rigid criteria, thereby 

thwarting competition from the new and willing 

developers. 

Central Acts as Applicable to Real 
Estate  

Urban Land Ceiling Act, 1976 and Urban 

Land Ceiling (Repeal) Act, 1999 

4.28 The Urban Land Ceiling Act (ULC), 1976 

provided for acquisition of all land beyond a 

threshold held by any person by the State 

Government to be disposed of to sub-serve the 

common good. The Act was repealed in the year 

1999. Thus it is not important to provide for the 

anti-competitive sections under the Act, however in 

hindsight one would say that section 19 was anti-

competitive in the sense that it prohibited only 

private entities and exempted the government or 

public undertakings from the application of the Act. 

Repeal of the ULCA by the States by adopting a 

resolution as provided under Article 252 of the 

Constitution of India, is one of the reforms under 

JNNURM, and as on January, 2012, 30 of the 31 

States/UT’s has passed resolutions repealing the 

principal Act.  

4.29 However, the Government of Maharashtra 

issued a circular in March, 2009 requiring that if 

land in respect of which exemption under section 

20(1) (of the principal Act) has been granted, is 

sought to be further developed under the various 

specified schemes of the Government, then a further 

permission from the Government of Maharashtra 

will be required to be obtained by the land 

owner/developer. 

4.30 Section 4 of the Repeal Act, 1999 provides 

that all proceedings under the ULC Act after the 

adoption of the Repeal Act shall abate. Maharashtra 

passed the resolution adopting the repeal Act on 

28th November, 2007. Thus no circular under the 

Principal Act should be issued which is no more in 

existence, and all development under any of the 

Schemes of the Government namely: MMRDA, 

MHADA, Local Authority or of the Central 

Government should be allowed without the need for 

any No Objection Certificate (NOC) under the ULC 

(principal) Act. 

4.31 It has been contended by the MCHI 

(Maharashtra Chamber of Housing Industry) that 

the ‘provisions of the Urban Land Ceiling Repeal Act are 

still not being implemented by the concerned Authorities 

at the local level, and even after the Repeal Act being in 

force there are difficulties faced due to discretionary 

interpretations and insistence of NOC from the 

Competent Authority under the ULC Act.’ The 

requirement of an NOC from the developers has 

added to the cumbersome regulatory compliance 

that developers need to follow in the State of 

Maharashtra. 

Box 9: Urban Land Ceiling (Repeal) 

Act, 1999 

 

Provisions of the Urban Land Ceiling Repeal 

Act, 1999 are not being implemented in-spite 

of it being in force, and the added 

requirement of permission from the 

Government through notification for lands 

exempt under the principal Act of 1976, 

which is intended to be developed has added 

to the compliance burden of developers in 

the State of Maharashtra, due to 

discretionary interpretations. 
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4.32 Section 19 of the Principal Act is anti-

competitive in the sense that, as it exempts 

Government undertakings and forbids private 

parties from holding land beyond a specified 

threshold. The section states that ‘subject to 

provisions under sub-section (2), nothing in this Chapter 

shall apply to any vacant land held by- (i) the Central 

Government or any State Government, or any local 

authority or any Corporation established by or under a 

Central or Provincial or State Act or any Government 

company as defined in section 617 of the Companies Act, 

1956’. In addition, Section 26 of the Act prohibits 

transfer to private parties, without informing the 

Competent Authority under the Act, and states that 

if the State does not acquire the land that the 

private parties wish to dispose, only then can the 

private parties dispose of the land to any other 

person. Furthermore, Section 29 of the Act 

prohibits construction of dwelling units beyond a 

specified plinth area. However, as the Urban Land 

Ceiling Act has been repealed in 30 of the 31 

States/UT’s, that had adopted it, the report does not 

impart much emphasis on its provisions. 

The Land Acquisition, Rehabilitation & 

Resettlement Bill, 2011 

4.33 The Land Acquisition, Rehabilitation & 

Resettlement Bill, 2011 in section 42 of the Bill 

provides that if any person other than a ‘specified 

person’ is purchasing land equal to or more than one 

hundred acres, in rural areas and fifty acres in 

urban areas, through private negotiations he shall 

file an application with the District Collector 

notifying him of-intent to purchase; purpose for 

which such purchase is being made; particulars of 

lands to be purchased.  

4.34 It further mandates the Collector to refer 

the matter to the Commissioner for the satisfaction 

of all relevant provisions under this Act related to 

rehabilitation and resettlement, and based upon the 

Rehabilitation and Resettlement scheme approved 

by the Commissioner as per the provisions of this 

Act, the Collector shall pass individual awards 

covering Rehabilitation and Resettlement 

entitlements as per the provisions of this Act. 

4.35 It also states that no land use change shall 

be permitted if rehabilitation and resettlement is 

not complied with in full, and any purchase of land 

by a person other than ‘specified persons’ without 

complying with the provisions of Rehabilitation and 

Resettlement Scheme shall be void-ab-initio. The 

section defines “specified persons” to include -

appropriate Government, Government Company, 

association of persons or trust or Society as 

registered under the Societies Registration Act, 

1860, wholly or partially aided by the appropriate 

Government or controlled by the Appropriate 

Government. 

4.36 This requirement of compulsory 

Rehabilitation & Resettlement compliance by all 

undertakings, other than “specified persons” even in 

cases of complete private purchase of land (more 

than 50 acres in urban areas and 100 acres in rural 

area) without the assistance of the Government, 

though with laudable intentions even in case of 

involuntary displacement has been flayed by the 

developer groups as grotesque. The requirement 

favouring one class of persons to another is also 

against the principles of competition neutrally. 

Though private persons will need to comply with 

the requirements under the Act, it does not apply on 

Box 10: The Land Acquisition, 

Rehabilitation & Resettlement Bill, 

2011 

 

The Bill in section 42 provides that if any 

person other than a ‘specified person’ is 

purchasing land equal to or more than one 

hundred acres, in rural areas and fifty acres 

in urban areas, shall compulsory comply 

with the provisions of Rehabilitation & 

Resettlement under the Act, even in cases of 

complete private purchase, without the 

assistance of the Government, even in case 

of involuntary displacement.  Though 

private persons will need to comply with the 

requirements under the Act, it does not 

apply on the aforesaid ‘specified persons’.  

 

The requirement favouring one class of 

persons to another is also against the 

principles of competition neutrally 

increasing project cost and creating natural 

barriers and raising costs of entry. 
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the aforesaid ‘specified persons’. Though the proposed 

Land Acquisition, Rehabilitation & Resettlement 

Bill, 2011 has been prepared with laudable 

intentions (the necessity of which has been 

emphasized by the Hon’ble Supreme Court of India, 

more than once), it needs to balance the interest of 

both the land owners and the developers. 

Rent Control Act Enacted by States 

4.37 The Planning Commission in its 12th Plan 

Report States that “One of the major constraints in the 

development of housing is the rent control legislation in 

many States. Rental housing in the urban areas needs to 

be promoted through enabling legislative and 

administrative measures to serve a wide cross-section of 

population in need of housing during their stay in cities. 

Model Rent Control Act needs to be advocated extensively 

by the States with suitable variations to suit the local 

requirements. The State Governments need to encourage 

public housing institutions, corporate bodies, educational 

institutions, and private sector agencies, through fiscal 

incentives and soft loans, to take up rental housing for 

specific groups under their coverage and focus.”55 

4.38 The Planning Commission in its Report on 

Real Estate has rightly pointed out that ‘Repeal of the 

Rent Control Act could unleash a construction boom as 

has happened in many major cities all over the world. 

This is not only necessary to meet the growing unmet 

demand for housing but it would also have a highly 

favourable effect on employment generation.’56 Rent 

control reform is one of the important reforms 

under JNNURM Sub-Mission I of the Ministry of 

Urban Development, which ‘requires certain reforms 

to be undertaken by states/ cities in area of rent control 

legislation, with the objective of having a system that 

balances the rights and obligations of landlords and 

tenants to encourage construction and development of 

more housing stock, as well as promoting an efficient and 

robust rental/tenancy market, so as to improve the 

availability of housing across all income categories.’ 

Additionally overhaul of rent legislation is a 

mandatory reform under the Rajiv Awas Yojana 

scheme of the Ministry of Housing & Urban Poverty 

Alleviation as specified under the NUHHP, 2007.  

                                                          
55 Para 11.101 – Rental Housing, 11th Five Year Plan, Planning 
Commission of India 

56 Available at - 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 

4.39 The Hon’ble Supreme Court of India, in 

the case of Mohammad Ahmad and Another vs. 

Atma Ram Chauhan and Others, stated that “One 

half of the lis between landlord and tenant would not 

reach courts, if tenant agrees to pay the present prevalent 

market rate of rent of the tenanted premises to the 

landlord. In that case landlord would also be satisfied 

that he is getting adequate, just and proper return on the 

property. But the trend in the litigation between landlord 

and tenant shows otherwise. Tenant is happy in paying 

the meager amount of rent fixed years ago and landlord 

continues to find out various grounds under the Rent 

Acts, to evict him somehow or the other.”57 

4.40 The Ministry of Urban Development has 

circulated a ‘Model Rent Control Legislation’ in July  

1992, which is the basis on which the States/UT’s 

are required to amend their existing legislation on 

rent control, wherein till January, 2012, 15 of the 31 

states have complied/adopted with the reform and 

bringing their legislation in line with the Central 

Model. However, further the Ministry of HUPA has 

shared with the states a draft ‘Model Residential 

Tenancy Act’ for guidance on the repeal of the 

existing rent control laws, based on the mandate 

provided under the NUHHP, 2007 which reads as 

follows: ‘A Model Rent Act will be prepared by the 

Government of India to promote rental housing on the 

principle that rent of a housing unit should be fixed by 

mutual agreement between the landlord and the tenant 

for a stipulated lease period prior to which, the tenant 

will not be allowed to be evicted and after the expiry of 

the said lease period, the tenant will not be permitted to 

continue in the said housing unit’. 

4.41 There is an immediate need for 

reconciliation between the reform under JNNURM 

component of the Ministry of UD and the 

requirement under the NUHHP, 2007 of the 

Ministry of HUPA, as the States are finding it 

inconvenient to adopt a revised Model for 

amendment/overhaul of their rent legislations, as 

circulated by Ministry of HUPA. Though the Model 

Law of 1992 circulated by the Ministry of Urban 

Development has been adopted by 15 states as on 

January, 2012, it falls short of the required reform 

to be carried out to release more housing stock in 

                                                          
57 Available at MANU/SC/0614/2011 
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the market to improve the availability of housing 

across all income categories, on the basis of mutual 

agreement between the landlord and the tenant, 

leaving decisions on tenancy to be determined by 

market forces. 

4.42 For instance the Karnataka Rent Act, 1999 

provides that ‘nothing in the Act shall apply to any 

premises belonging to the State Government or the 

Central Government or a local authority, to any tenancy 

or other like relationship created by a grant from the 

State Government or the Central Government in respect 

of any premises taken on lease or requisitioned by the 

State Government or the Central Government, to any 

premises, deemed rent on the date of commencement of 

this Act or the standard rent of which exceeds,- three 

thousand five hundred rupees per month in any area 

referred to in part A of the first schedule; and two 

thousand rupees per month in any other area’.  

4.43 Also, the Delhi Rent Control Act, 1958 

provides that ‘nothing in this Act shall apply- (a) to any 

premises belonging to the Government; or to certain 

premises, (b) to any tenancy or other like relationship 

created by a grant from the Government in respect of the 

premises taken on lease, or requisitioned, by the 

Government: [Provided that where any premises 

belonging to Government have been or are lawfully let by 

any person by virtue of an agreement with the 

Government or otherwise, then, notwithstanding any 

judgment, decree or order of any court or other 

authority, the provisions of this Act shall apply to such 

tenancy]’. Also the Act further provides that ‘except 

where rent is liable to periodical increase by virtue of an 

agreement entered into before the 1st day of January, 

1939, no tenant shall, notwithstanding any agreement to 

the contrary, be liable to pay to his landlord for the 

occupation of any premises any amount in excess of the 

standard rent of the premises, unless such amount is a 

lawful increase of the standard rent in accordance with 

the provisions of this Act’. It further provides for the 

formula for determining ‘standard rent’ both for 

residential and for premises other than residential 

premises.  

4.44 The limitations in the Delhi Rent Control 

Act, 1958 have been reinforced in a study on ‘the 

economics of tenancy rent control’ in the year 2000, 

which states that ‘the Delhi Rent Control Act, 1958 

allowed a maximum of a ten percent rent hike every three 

years, no matter what the inflation. In India the average 

inflation every three years has exceeded twenty percent’. 

It further states that ‘rent control laws have been 

enacted in many countries around the world, making 

them one of the most popular public policy prescriptions 

among metropolitan governments. Unfortunately, 

knowledge of the effects of tenancy rent control (which is 

one of the most pervasive forms of rent control) is 

inadequate, especially in the context of positive 

inflation’.’58 

4.45 Economic Administration Reforms 

Commission and the National Commission on 

Urbanization have recommended reform of the 

Rent Legislation in a way that balances the interests 

of both landlord and the tenant and also stimulates 

future construction.  

4.46 The existing Rent Control Acts are 

restrictive in the sense that it precludes probable 

homeowners from renting out their properties due 

to control in rent, impedes large scale investment in 

developing rental properties and renting premises 

as a business model. The determination of rent 

should be left to market forces and not be controlled 

through government regulations or legislations. 

With large urbanization taking place, the rent 

control laws have outlived its utility, and need 

urgent overhaul for release of the much needed 

housing stock for housing the growing numbers. 

                                                          
58 The Economics of Tenancy Rent Control, by Kaushik Basu and 

Patrick M. Emerson, The Economic Journal, 110 (October), 2000 

(939-962) 

Box 11: Existing Rent Control Acts 

 

The existing Rent Control Acts of States 

preclude home owners from renting their 

properties due to a cap on ‘rent’. Rent 

should be based on the principle that rent of 

a housing unit should be fixed by mutual 

agreement between the landlord and the 

tenant and determined by market forces, 

which balances the interest of both the 

landlord and the tenant. This is likely to 

encourage construction and development of 

more housing stock, as well as promoting an 

efficient and robust rental/tenancy market, 

so as to improve the availability of housing 

across all income categories. 
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Local State Laws Related to Real 
Estate 

4.47 Haryana Urban Development Authority is 

a prime agency of the State Government engaged in 

the planned development of urban areas in the 

state. It undertakes development of land after its 

acquisition by Government of Haryana through its 

Urban Estates department for specific land uses, 

like residential, Commercial and Industrial etc. in 

accordance with the provisions of the Development 

Plans of a particular area. The Development Plans 

are prepared and published by the Director Town & 

Country Planning Haryana, in exercise of the 

powers conferred by Sub-Section 7 of section 5 of 

the Punjab Scheduled Roads and Controlled Areas 

(Restriction of Unregulated Development) Act, 

1963. For the purpose of ensuring health and safety 

of the allottees and for proper aesthetics and a 

desirable street picture, Haryana Urban 

Development Authority (Erection of Buildings) 

Regulations, 1979 have been framed, which besides 

other design / Structural requirements, specify the 

proportion of the site which may be covered with 

building, F.A.R., Maximum height etc. in the case of 

different types of buildings. 

4.48 The Department of Town and Country 

Planning, Haryana is responsible to regulate the 

development and also to check the haphazard 

development in and around towns in accordance 

with the provisions of following statutes namely, 

The Punjab Scheduled Roads and Controlled Areas 

Restriction of Unregulated Development Act, 1963; 

The Haryana Development and Regulation of Urban 

Areas Act, 1975; The Punjab New (Capital) 

Periphery Control Act, 1952. 

4.49 In order to involve the private sector in the 

process of urban development, the Department 

grants licences to the private colonizers for 

development of Residential, Commercial, Industrial 

and IT Park/Cyber Park Colonies in accordance 

with the provisions of the Haryana Development 

and Regulation of Urban Areas Act, 1975 and the 

Haryana Development and Regulation of Urban 

Areas Rules, 1976.  

4.50 Haryana has seen development of real 

estate at a scorching pace. It has been observed that 

for development of real estate in Haryana, builders 

have to obtain at least 35 major approvals from 

various departments and agencies and the time 

span for getting all relevant approvals for projects 

till the award of occupancy certificate ranges 

between 4-5 years (48-60 months). Total time 

required from land purchase till grant of Licence for 

Development range between 14-15 months, total 

time required for approval of  Demarcation/Zoning 

Plan is about 5 months, time required for Building 

Plan Approval ranges between 2-5 months, total 

time required for Service Estimates Approval is 

about 6 months, time required for site development 

works including laying of public health services and 

construction of buildings is 20-24 months, time 

required for grant of completion certificate of 

building and occupation permission by DTCP 

including grant of no occupation permission is 6 

months. 

The Haryana Development and Regulation 

of Urban Areas Act, 1975, read along-with 

The Haryana Development and Regulation 

of Urban Areas Rules, 1976 

4.51 Section 3 of the Haryana Development and 

Regulation of Urban Areas Act, 1975 provides that 

‘after the enquiry under sub section (2), the Director, by 

an order in writing, shall — grant a license in the 

prescribed form, after the applicant has furnished to the 

Director a bank guarantee equal to twenty five per 

centum of the estimated cost of development works in 

case of area of land divided or proposed to be divided into 

plots or flats for residential, commercial or industrial 

purposes and a bank guarantee equal to thirty-seven and 

a half per centum of the estimated cost of development 

works in case of cyber city  or cyber park purposes as 

certified by the director and has undertaken —Sub-clause 

(iii) the responsibility for the maintenance and upkeep of 

all roads, open spaces, public park and public health 

services for a period of five years from the date of issue of 

the completion certificate unless earlier relieved of this 

responsibility and thereupon to transfer all such roads, 

open spaces, public parks and public health services free 

of cost to the Government or the local authority, as the 

case may be’. 
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4.52 The Act provides for clauses which create 

natural entry barriers by mandating the 

requirement of 25% bank guarantee in the case of 

residential/commercial projects and 37.5% in case 

of cyber city or cyber parks. It raises cost of entry 

for the prospective developers, and keeps at bay 

developers who are not able to service such huge 

sums of money as securities to bank/financial 

institutions for raising the bank guarantee. This 

requirement is reinforced in the Rules to the Act. 

4.53  Also Rule 20 provides that ‘After  the layout 

and development works or part thereof in respect of the 

colony or part thereof have been completed and a 

completion certificate in respect thereof issued, the 

Director may, on an application in this behalf from the 

colonizer, release bank guarantee or part thereof as the 

case may be provided  that if the completion of the colony 

is taken in parts only , the part of the bank guarantee 

corresponding to the part to the colony completed shall be 

released; Provided further that the bank guarantee 

equivalent to 1/15th amount thereof shall be kept 

unreleased to ensure upkeep and maintenance of the 

colony or part thereof, as the case may be, for a period  of 

five years from the date of issue of the completion 

certificate  under rule 16 or earlier, in case the colonizer  

is relieved of the responsibilities in this behalf’. 

4.54 Also, the requirement of maintenance of 

the development for the period of 5 years after the 

date of issue of completion certificate creates 

natural exit barriers, thereby again preventing many 

a willing developers to be involved. 

4.55 The Act further prohibits the colonizer 

from making an advertisement without first 

registering with the Authority under the Act.  

4.56 The Rules provide for the eligibility for 

entry in stating that ‘Any owner of land desirous of 

setting up a colony shall make an application in writing 

to the Director in form LC-I and shall furnish therewith -

(c) particulars of experience as colonizer showing 

number and details of colonies already established or 

being established;(d) particulars about financial position 

so as to determine the capacity to develop the colony for 

which he is applying’. This eligibility criterion creates 

barriers to entry for a new entrant, and precludes 

them from being eligible under the Rule to apply as 

a colonizer. 

4.57 Rule 8 read along with the definition of 

colonizer provides for preferential treatment to 

Government Undertakings. Rule 8 states that 

‘Before making  enquiries under sub-rule (1), the Director  

shall, by an order in writing, require the applicant 

{except industrial colonies of Haryana Urban 

Development  Authority and Haryana  State Industrial 

Development Corporation} to  furnish, within a period of 

thirty days from the date of service, of such order, a 

scrutiny fee at the rate of {ten rupees per square meter}, 

calculated for the gross area of the land under the plotted 

colony, and {ten rupees per square meter} calculated on 

the covered area of all the  floors in a group housing 

colony, in the form of a demand draft in favor of the 

Director, Town and Country Planning, Haryana and 

drawn on any scheduled bank’. Colonizer is defined as an 

individual, company or association, body of individuals, 

whether incorporated or not, owning land for converting 

it into a colony and to whom a license has been granted 

under this Act’, which leaves out government 

undertakings from the ambit of the Act. 

4.58 The Rules to the Act, provides for Model 

Bilateral Agreement by owner of land intending to 

set up a Group Housing colony/ Plotted 

colony/Industrial colony/Commercial colony, to be 

Box 12: Requirements under the 

Haryana Development and Regulation 

of Urban Areas Act, 1975, read along-

with The Haryana Development and 

Regulation of Urban Areas Rules, 1976 
 

The Act requires the developers to furnish 

twenty five per centum bank guarantee of 

the estimated cost of development works in 

case of area of land divided or proposed to 

be divided into plots or flats for residential, 

commercial or industrial purposes and a 

bank guarantee equal to thirty-seven and a 

half per centum of the estimated cost of 

development works in case of cyber city or 

cyber park purposes.  

 

It further requires the developers to 

maintain and upkeep of all roads, open 

spaces, public-park and public health 

services for a period of five years from the 

date of issue of the completion certificate, 

towards which 1/15th of the bank guarantee 

shall be un-released. 

 

These provisions create natural entry 

barriers raising costs of entry. It also creates 

exit barriers for developers post completion 

of projects. 
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signed with the Authority. In one of the clauses the 

agreement provides that ‘the owner shall reserve 15% 

of the total number of flats developed or proposed to be 

developed for allotment to economically weaker section 

categories, and the area of such flats shall not be less than 

200 square feet. These flats shall be allotted on the basis 

of the price charged by the Haryana Housing Board for 

such sizes/flats in that particulars area’. Though the 

provision for reservation is laudable the Act or the 

Rules do not provide for any incentive or cross-

subsidization as is contemplated under the 

NUHHP, 2007. 

4.59 In another clause to the same Model 

Agreement it provides that ‘the owner shall derive 

maximum net profit @ 15% of the total project cost of 

development of a colony after making provisions of 

statutory taxes. In case the net profit exceeds 15% after 

completion of the project period, surplus amount shall 

either be deposited within two months in the State 

Government Treasury by the owner or he shall spend this 

money on further amenities/facilities in his colony for the 

benefit of the residents therein’. Also the owner is 

required to submit to the Director within ninety 

days of the full and final completion of the project 

from a Chartered Accountant a certificate stating 

Box 15: Requirements under the Model 

Agreement to the 1976 Rules - 

Continued 

 

The Model Agreement to the Rules require 

the owner to reserve 15% of the total number 

of flats developed or proposed to be 

developed for allotment to economically 

weaker section categories, of an area not be 

less than 200 square feet. These flats shall 

be allotted on the basis of the price charged 

by the Haryana Housing Board for such 

sizes/flats in that particulars area.   

 

The provision for reservation is laudable, 

however the Act or the Rules do not provide 

for any incentive or cross-subsidization as is 

contemplated under the NUHHP, 2007. 

Box 13: Requirements under the 

Haryana Development and Regulation 

of Urban Areas Act, 1975, read along-

with The Haryana Development and 

Regulation of Urban Areas Rules, 1976 

- Continued 

 

The Haryana Development and Regulation 

of Urban Areas Act, 1975, read along-with 

The Haryana Development and Regulation 

of Urban Areas Rules, 1976 forbids 

colonizers from making an advertisement 

without first registering with the Authority, 

and is also as per Rules required to submit 

details of past experience and particulars 

about financial position.  

 

These provisions inhibit the independence 

of colonizers to do business, and also create 

entry barriers for new entrants.  

 

The Act defines ‘colonizer’ an individual, 

company or association, body of individuals, 

whether incorporated or not, owning land 

for converting it into a colony and to whom a 

license has been granted under this Act, but 

does not include Government undertakings 

such as Housing Boards.  

 

Rule 8 requires the applicant (except 

industrial colonies of Haryana Urban 

Development Authority and Haryana State 

Industrial Development Corporation) to 

furnish, within a period of thirty days from 

the date of service, of such order, a scrutiny 

fee at the rate of (ten rupees per square 

meter), calculated for the gross area of the 

land under the plotted colony, and (ten 

rupees per square meter) calculated on the 

covered area of all the floors in a group 

housing colony.  

 

These provisions differentiate between 

Government undertakings and the Private 

developers, in terms of applicability of the 

law and financial costs. 

Box 14: Requirements under the Model 

Agreement to the 1976 Rules 

 

The Model Agreement to the Rules further 

require the owner shall derive maximum net 

profit @ 15% of the total project cost of 

development of a colony after making 

provisions of statutory taxes. In case the net 

profit exceeds 15% after completion of the 

project period, surplus amount shall either 

be deposited within two months in the State 

Government Treasury by the owner or he 

shall spend this money on further 

amenities/facilities in his colony for the 

benefit of the residents therein. 

 

This provision limits the seller’s ability to set 

the prices for the goods or services sold by 

him, and impede his freedom to do business. 
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that the overall net profits (after making provision 

for the payment of taxes) have not exceeded 15% of 

the total project cost of the scheme.  

4.60 The above provisions of the Model 

Agreement limits the seller’s ability to set the prices 

for the goods or services sold by him, and prevents 

the developer from earning anything more than 15% 

from the entire venture. 

The Haryana Urban Development Authority 

Act, 1977 

4.61 The Haryana Urban Development 

Authority Act, 1977 was amended in 2004, to 

provide for the constitution of Local Development 

Authorities for any area where in the opinion of the 

State Government it required integrated planned 

development and an Authority called Local 

Development Authority for such area. The Objects 

of the Local Development Area is to promote and 

secure the development of all or any of the areas 

comprised in the local development area. The 

Authority is required to prepare master plan for the 

development area, and sector development plans 

for each of the sectors in which the local 

development area is divided. 

4.62 The Act in section 80 provides for 

Development of Land in the Local Development 

Area and states that ‘after the declaration of any area 

as local development area under sub-section (1) of section 

62, no development of land shall be undertaken or 

carried out or continued in that area by any person or 

body (including a department of Government) unless 

permission for such development has been obtained in 

writing from the Vice-Chairman in accordance with the 

provisions of this Chapter’. Further it states that 

‘Notwithstanding anything contained sub-sections (1) 

and (2), the following provisions shall apply in relation to 

development of land by any department of any State 

Government or the Central Government or any local 

authority,- (a) when any such department or local 

authority intends to carry out any development of land it 

shall inform the Vice-chairman  in writing of its intention 

to do so, giving full particulars thereof including any 

plans and documents, at least 30 days before 

undertaking such development; (b) in the case of a 

department of any State Government or the Central 

Government, if the Vice-Chairman has no objection he 

should inform such department of the same within three 

weeks from the date of receipt by it under clause (a) of the 

department's intention, and if the Vice-Chairman does 

not rnake any objection within the said period the 

department shall be free to carry out the proposed 

development’. The provisions if read with the 

requirements mandated for the private developers 

(discussed below) provides for partisan treatment to 

development carried out by Government 

undertakings. The powers to suggest modifications 

to the development, whether it is in conformity with 

the master or sector development plan, are with the 

State Government whose decision shall be final. 

4.63 Section 81 on the other hand provides for a 

detailed and onerous application procedure to be 

followed by the private developers. It states that, 

‘every person or body (other than any department of 

Government or any local authority) whose site is situated 

in any sector developed by Local Development Authority 

or in any Colony approved under any other Act of the 

Box 16: Requirements under the 

Haryana Development Authority Act, 

1977 
 

The Act provides for a detailed application 

procedure to be followed by the private 

developers for seeking permission from the 

Vice-Chairman for a development of land in 

the Local Development Area proposed under 

the Act, whereas on the other hand for a 

Department of the Government or any Local 

Authority, the procedure for application and 

permission is different which is quick and 

simple as it only requires the department to 

inform the Vice-Chairman of the proposed 

development. 

 

Additionally in cases of any objection by the 

Vice-Chairman to the proposed development 

by the Government, he is only required to 

intimate his objection, with the final 

decision lying with the State Government. 

On the other hand, in case of an applicant 

which is a private entity,   the Vice-Chairman 

may either grant the permission, subject to 

such conditions, if any, as may be specified 

in the order or refuse to grant such 

permission. 

 

The provisions of the Act differentiate 

between private and government 

developers, making the entire procedure for 

permission and modification onerous and 

time-consuming for the private developers, 

thereby impeding competition and fair-play.  
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State or for which permission of change of land use has 

been granted by the Government, desiring to obtain the 

permission referred to in section 80 shall make an 

application in writing to the Vice-chairman in such form 

and containing such particulars in respect of the 

development to which the application relates as may be 

prescribed by bye-laws’. It further provides powers to 

the Vice-Chairman to make such enquiry as it 

deems fit, order in writing either grants the 

permission, subject to such conditions, if any, as 

may be specified in the order or refuse to grant such 

permission. 

4.64 Any private developer, aggrieved may 

appeal to the Chairman against that order, and the 

Chairman may either dismiss the appeal or direct 

the Vice-chairman to grant the permission applied 

for with such modifications, or subject to such 

conditions, if any, as may be specified.  

4.65 Whereas the Government undertaking 

have been dealt with in a different way giving liberty 

to determine its development, and powers to the 

State Government to suggest or not to suggest 

modification in the development plan, in-spite of it 

not being in conformity of the Master of Sector 

Plan, as stated by the Vice-Chairman, the private 

developers has to modify his plan as suggested by 

the Vice-Chairman. The Act provides for in these 

provisions unequal application of law and 

preferential treatment to Government 

undertakings. 

The Punjab Scheduled Roads and Controlled 

Areas Restriction of Unregulated 

Development Act, 1963 

4.66 The Punjab Scheduled Roads and 

Controlled Areas Restriction of Unregulated 

Development Act, 1963 was passed to prevent 

haphazard and sub-standard development along 

scheduled roads and in controlled areas in the State 

of Haryana.  

4.67 Section 7 of the Act provides for 

prohibition on use of land in controlled areas and 

stats that ‘No land within the controlled area shall, 

except with the permission of the Director be used for 

purposes other than those for which it was used on the 

date of publication of the notification under sub-section 

(1) of section 4, and no land within such controlled area 

shall be used for the purposes of a charcoal-kiln, pottery-

kiln, lime-kiln, brick-kiln or brick field or for quarrying 

stone, bajri, surkhi-kankar or for other similar extractive 

or ancillary operation except under and in accordance 

with the conditions of a licence from the Director on 

payment of such fees and under such conditions as may 

be prescribed’.  

4.68 The section further provides that ‘Local 

authorities, firms and undertakings of Government, 

colonisers and persons exempted from obtaining a licence 

under the Haryana Development and Regulation of 

Urban Areas Act, 1975, and authorities involved in land 

development will also be liable to pay conversion charges 

but they shall be exempt from making an application 

under section 8 of this Act’.  

4.69 The Act differentiates between 

Government undertakings and private developers in 

the process of applications. The Government 

undertakings have been exempt from making an 

application under section 8 of the Act, which 

provides for application for permission etc. by any 

person desiring to obtain permission refereed to the 

various sections under the Act, which is a lengthy 

and onerous application procedure for license under 

the Act to be made to the Director. 

Box 17: Punjab Scheduled Roads and 

Controlled Areas Restriction of 

Unregulated Development Act, 1963 

 

The Act was passed to prevent haphazard 

and sub-standard development along 

scheduled roads and in controlled areas in 

the State of Haryana without prior 

permission of the Director. However, Local 

authorities, firms and undertakings of 

Government, colonisers and persons 

exempted from obtaining a licence under the 

Haryana Development and Regulation of 

Urban Areas Act, 1975, and authorities 

involved in land development have been 

exempt from making an application under 

section 8 of the Act. 

 

The provisions of the Act differentiate 

between private and government 

developers, thereby impeding competition 

and fair-play. 
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The Haryana Apartment Ownership Act, 

1983, Read along with the Haryana 

Development and Regulation of Urban Areas 

Act, 1975 

4.70 The Haryana Apartment Ownership Act, 

1983 was passed to provide for the ownership of an 

Individual apartment in a building and to make 

such apartment heritable and transferable property 

and matters connected therewith.  

4.71 Section 2 of the Act provides that ‘The 

provisions of this Act shall apply to every apartment 

lawfully constructed for residential purpose, integrated 

commercial complexes, flatted factories, Information 

technology Industrial Units, Cyber Park and Cyber City 

for the purpose of transfer of ownership of an individual 

apartment in a building whether constructed before after 

the commence of this Act’.  

4.72 It defines apartment to mean ‘a part of a 

property, intended for any type of independent use, 

including building having one or more rooms with 

enclosed spaces located on one or more floors or any part 

or parts thereof, to be used for residence, office or for 

practicing any profession or for carrying on any 

occupation, trade, business or manufacturing or other 

uses relating to Information Technology or for such other 

type of independent use, as may be prescribed, with a 

direct exit to a public street road or highway or to a 

common area leading to such street, road or highway’.  

4.73 However, the Haryana Development and 

Regulation of Urban Areas Act, 1975 defines a 

colonizer as ‘an individual, company or association, 

body of individuals, whether incorporated or not, owning 

land for converting it into a colony and to whom a license 

has been granted under this Act’.  

4.74 The Apartment Ownership Act leaves out 

apartments developed by the Housing Boards, 

Urban Development Authorities or other 

Government undertakings from the ambit of the 

law.  

4.75 There is added regulatory compliance for 

private apartment developers but the government 

undertakings have been given preferential 

treatment, by being exempt under the Act. 

 

The Haryana Housing Board Act, 1971, read 

along-with Haryana Urban (Control of Rent 

and Eviction) Act, 1973, and East Punjab 

Rent Restriction Act, 1949 

4.76 Section 4 of the Haryana Housing Board 

Act, states that ‘The East Punjab Urban Rent Restriction 

Act, 1949, shall not apply nor shall be deemed to have 

ever applied, to my land or building belonging to or 

vesting in the Board under or for the purposes of this Act 

and as against the Board to any tenancies or other like 

relationship created by the Board in respect of such land 

or building but shall apply to any land or building let to 

the Board’. 

4.77 The East Punjab Urban Rent Restriction 

Act, 1949 provides to restrict the increase in rent of 

certain premises situated within the limits of urban 

areas, and the eviction of tenants therefrom.  

4.78 Subsequently the Haryana Urban (Control 

of Rent and Eviction) Act, 1973 was passed by the 

Haryana Assembly repealing the East Punjab Rent 

Restriction Act, 1949, and provides that 

‘Notwithstanding such repeal, anything done or any 

action taken under the Act so repealed (including any 

rule, notification or order made) which is not inconsistent 

with the provisions of this Act, be deemed to have been 

done or taken under the corresponding provisions of this 

Act as if this Act were in force at the time such thing was 

done or action was taken, and shall continue to be in 

Box 18: Section 4 of the Haryana 

Housing Board Act, 1971 

 

It states that ‘The East Punjab Urban Rent 

Restriction Act, 1949, shall not apply nor 

shall be deemed to have ever applied, to my 

land or building belonging to or vesting in 

the Board under or for the purposes of this 

Act and as against the Board to any 

tenancies or other like relationship created 

by the Board in respect of such land or 

building but shall apply to any land or 

building let to the Board. 

 

Such provisions in existing laws provide for 

partisan treatment between land or building 

owned by the Government and that owned 

by private entities, wherein benefit of rent 

control is made available to the land or 

buildings ‘let to’ the Board, but is not 

applicable to land or buildings ‘let out’ by 

the Board. 
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force, unless and until superseded by anything done or 

any action taken under this Act’. 

4.79 The Act provides preferential treatment to 

land or buildings belonging to the Housing Board, 

by stating that they shall not come within the ambit 

of rent restriction under the East Punjab Rent 

Restriction Act, 1949, and the exemption shall 

continue in the state of Haryana, after the passing 

of the Haryana Urban (Control of Rent and 

Eviction) Act, 1973. However, the land and 

buildings that are ‘let’ to the Housing Board shall be 

bound by these legislations, in terms of rent 

restrictions as provided under the Haryana Act, 

1973. 

Orders of the Competition 
Commission of India in cases 
related to Real Estate Industry 

4.80 The competition concern raised by the CCI 

in its orders in the two cases on real estate has been 

partially addressed through the Real Estate 

(Regulation & Development) Bill, 2011. It is of 

utmost importance that the Bill is enacted into law, 

and sector Regulators are appointed across the 

States.  

Need for a Real Estate Regulator 

4.81 The order in the case of Belaire Residents 

Association details out the contentions raised by the 

parties to the matter. It is stated in one of the 

clauses that “the impugned clauses existing in the 

agreement entered …. are usual conditions as per 

industry practice and they cannot be termed abuse….”59 

The Commission has stated that ‘under normal 

market scenario, a seller would be wary of including 

such one-sided and biased clauses in its agreements 

with consumers.  

4.82 In the supplementary order of the 

Commission the concept of ‘Aftermarket- abuse’ and 

‘locked in’ is explained along with ‘information 

asymmetry’ that is created and stated how high 

switching cost would foreclose the market for a new 

builder, and stating that the agreement created an 

                                                          
59 Para 12.20 – Main Order - Belaire Owner's Association v. DLF 
Limited and HUDA, Case No. 19 of 2010, Competition Commission 
of India 

adverse effect on competition in the sector.60 In the 

supplementary order it is stated that when the 

buyer enters the market, he has the choice of going 

to a large number of builders for the purpose of 

purchase of a flat. There is large competition in the 

market. But after signing of the agreement due to 

high switching costs and information’s asymmetry a 

situation of ‘aftermarket abuse’ comes into being61 

raising the costs (explicit or implicit) of changing 

suppliers. 

4.83  The commission has in these cases 

brought out various clauses of the Buyer’s 

Agreement which have been found to be one-sided 

and an act of abuse of dominant position, namely: 

unilateral changes in agreement, change in layout 

plan, change in areas determined for 

residential/commercial etc., no refund of 

preferential location charges with interest, 

unilateral right increase super-area, proportion of 

land for ownership rights of allottee to be 

determined by the promoter, sole discretion to link 

one project with other projects, payment of EDC 

without information in advance, discretion in 

arrangement of power supply, arbitrary forfeiture of 

amounts paid by the allottees, no exit option for 

                                                          
60 Para 6 - Supplementary Order – ibid. 

61 Para 1 & 6 - Supplementary Order - DLF Park Place Residents v. 
DLF Limited, Case No. 18 of 2010, Competition Commission of 
India 

Box 19: Order of the Competition 

Commission of India in the matter 

of Belaire Owner's Association v. 

DLF Limited and HUDA 
 

The order has identified certain 

provisions in the standard agreement 

signed between the developer and the 

buyer, and states that ‘under normal 

market scenario, a seller would be wary 

of including such one-sided and biased 

clauses in its agreements with 

consumers’.  

 

It also states how ‘the high switching 

cost would foreclose the market for a 

new builder and stating that the 

agreement created an adverse effect on 

competition in the sector’. 
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allottees whereas the promoter has full discretion 

on exit clause, sole authority of promoter to 

add/alter the building etc., creation of third party 

rights without consent of allottee, punitive penalty 

for default by allottees whereas insignificant penalty 

to be paid by promoter, and right to reject 

agreement where buyer/allottee proposes 

modification.62 

4.84 It states that “there is no proper regulation of 

the real estate sector, particularly the housing sector. In 

order to promote overall consumer welfare, to ensure 

free and fair competition in real estate residential market 

and to set standards of conduct of enterprises engaged in 

similar nature of trade, the Commission therefore makes 

a strong recommendation to the Central Government and 

all State Governments to come out with real estate 

regulations at the earliest for ensuring overall consumer 

welfare and to discourage unfair trade practices that 

seem prevalent in the sector”.63 

4.85 The Commission has also observed the 

following lacunae in real estate practices which are 

followed by other service providers also:64 

� Advertisements for project launch without the 

land being actually purchased, registered in 

their name and possession taken and without 

taking prior approval of competent 

authorities. 

� No specification of the total area of the 

plot/flat/house indicating clearly the carpet 

area and utility area. 

� No specification of the date of delivery and 

consequential remedies available to the 

consumer in case of delay. 

� Amounts collected from the allottees against a 

particular project is not deposited in a 

designated escrow account and utilized only 

for the construction of the concerned building. 

                                                          
62 Para 12.90 & 12.91  – Main Order - Belaire Owner's Association 
v. DLF Limited and HUDA, Case No. 19 of 2010, Competition 
Commission of India 

63 Para 12.111 ibid. 

64 ibid. 

 

� The information relating to the progress of 

works and status of account of each allottee is 

not made available to buyers in a transparent 

manner. 

� Relevant information not posted on internet 

and made available in public domain. There is 

no transparent and participatory mechanism 

put in place to deal with escalation in price, if 

any. 

� There is often inordinate delay in execution of 

the project and if the project is delayed 

without previously agreed valid reasons, there 

is no provision that would entail pre-

determined amount of penalties on total 

project to be paid to the consumers. 

� There is no fair, participatory and transparent 

mechanism to tackle any substantive and 

major changes in the project mid-way, before 

taking approval of the authorities for the 

revised scheme and commencing construction 

thereon. Changes in FAR or density per acre, 

exclusion of some common facilities or 

substantive changes in design and layout are 

not included in the category of substantive or 

major changes. The description of substantive 

or major changes as well as the mechanism for 

decision making is not clearly given in the 

Buyers’ Agreement. 

4.86 In the ensuing paragraph it has stated that, 

“Be as it may, the Commission hopes that all these, and 

similar / related other factors impinging adversely on the 

consumers’ interests, would be taken note of by concerned 

authorities for effective remedial action. The 

responsibility of such authorities assumes even greater 

importance in view of the fact that these consumers are 

normally not in a position to organize or act 

meaningfully for redressal of their grievances, or the 

protection of their interests, even though often their life-

savings may be at stake. The absence of any single 

sectoral regulator to regulate the real estate sector in 

totality, so as to ensure adoption of transparent & ethical 

business practices and protect the consumers, has only 

made the situation in the real estate sector worse.”65 

                                                          
65 Para 12.114 ibid. 
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4.87 However, the Competition Appellate 

Tribunal (COMPAT) has stayed the penalty imposed 

by the Competition Commission of India (CCI) and 

directed the company and the flat owners' 

association to submit a draft of the revised terms of 

their agreement, as directed by the CCI in its order, 

within a period of eight weeks. Thus, the Tribunal 

too has weighed and felt that biased provisions as 

provided for the in the agreements signed between 

the buyer and the developer needs revision. 

4.88 The majority of the concerns of the 

consumers have been taken care of the in the Draft 

Bill such as ‘equal rates of interest payable by either 

parties’, ‘completion of projects in time as affirmed by the 

developer’, ‘undertaking of clear title of land, free from 

encumbrances’, ‘promoter not to make false 

advertisement’, and the like. The Real Estate Bill 

though provides for a Model Agreement which 

could cover the clauses pointed out by the order of 

the Competition Commission to be one-sided, by 

providing for the highest common factor clauses, to 

prevent abuse by including one-sided and biased 

clauses in agreements signed between parties, the 

same should be addressed through the Act rather 

than Rules as currently provided. 

4.89 The mandatory disclosures also requires 

that the ‘proforma of the agreements proposed to be 

signed with the allottees’ should also be uploaded on 

the site of the Regulatory Authority. In addition, the 

Bill provides that ‘a promoter shall not accept any sum 

of money as an advance payment or deposit, from a 

person without first entering into a written agreement 

for sale’ and ‘the agreement shall be in such form as may 

be prescribed and specify the particulars of development 

of the project including the construction of building and 

apartments, along with specifications and external 

development, works, the dates and the manner by which 

payments towards the cost of the plot, building or 

apartment are to be made by the allottees and the date on 

which the possession of the plot, building or apartment is 

to be handed over and such other particulars, as may be 

prescribed’. This one provisions along with online 

disclosure of the proforma of the agreement to be 

signed by the parties (developer and allottee) is 

likely to weed out most of the contentions raised in 

the Belaire’s Owners Association case at the 

Competition Commission of India. However, it is 

suggested that rather than the Model Agreement 

being a part of Rules under the Act over which both 

the Centre and the State (Appropriate Government) 

can make rules, it would be prudent to provide for 

the Model Agreement in the Act itself so that the 

same is universally adopted throughout the 

Country. 

4.90 The draft Real Estate Bill is forward 

looking and address most of the concerns that 

Box 20: Order of the Competition 

Commission of India in the matter 

of Belaire Owner's Association v. 

DLF Limited and HUDA – 

Continued 

 

The Order further brings out certain 

market practices which are followed by 

other service providers also, namely –  

♦ Advertisements for project launch 

without the land being actually 

purchased and without taking prior 

approval of competent authorities 

♦ No specification of the total area of 

the plot/flat/house indicating clearly 

the carpet area and utility area 

♦ No specification of the date of 

delivery  

♦ Amounts collected not deposited in a 

designated escrow account and 

utilized only for the construction of 

the concerned building 

♦ Information relating to the progress 

of works andstatus of account of each 

allottee not made available to buyers 

in a transparent manner 

♦ Relevant information not posted on 

internet and made available in public 

domain, and no transparent and 

participatory mechanism put in place 

to deal with escalation in price 

♦ Inordinate delay in execution of the 

project and if the project is delayed 

without previously agreed valid 

reasons, no provision that would 

entail pre-determined amount of 

penalties on total project to be paid 

to the consumers 

♦ No fair, participatory and 

transparent mechanism to tackle any 

substantive and major changes in the 

project mid-way. 

 

All the above specified practices in the 

sector are intended to be addressed by 

the Draft Real Estate (Regulation & 

Development) Bill, 2011. 



46 

 

 

plague consumer interest in the real estate sector, 

from defining ‘interest’ to mean the rate of interest 

payable by the promoter or the allottee as the case 

may be in case of default, and the rate of interest 

payable by the allottee would not be more than that 

payable by the promoter, complete disclosure of all 

project details, a self-declared time period within 

which the developer will complete his project (with 

maximum two yearly renewals), mandating that the 

developer deposit 70% of the funds received from 

the allottees/buyers in a separate bank account to 

be used only for that project, fortnightly up-to-date 

list of bookings on the basis of the agreement to 

prohibit over-booking, filing a copy of the 

advertisement with the Regulatory Authority, 

details of the developers real estate agents to 

prevent impersonation, provision for huge 

monetary penalty for violation of terms of 

agreement etc. All these provisions along with the 

Model Agreement would go a long way in 

introducing semblance in a sector, which has 

constantly violated commitments by reneging on 

contractual obligations.  

4.91 One mischievous practice in the real estate 

sector, exploited in the hands of the developers in 

the sale of property, is the booking/selling of 

properties on the basis of built-up-area and/or 

super-built-up-area. This practice is proposed to be 

curtailed as the draft Real Estate Bill provides for 

sale of property only on the basis of ‘carpet area’ by 

disclosing the number and carpet area of each unit. 

Also, the Maharashtra Ownership Flats (Regulation 

of the Promotion of Construction, Sale, 

Management and Transfer) Act, 1963, provides for 

compulsory for the builders to sell the flats on 

carpet area. States need to be persuaded to provide 

for such mandatory provision by amending the 

existing State Apartment Ownership Acts. 

4.92 The Bill also mandates the promoter to 

state through declaration ‘that he has a legal title to 

land or legally valid authentication of such title if 

land owned by another person’, ‘that the land is free 

from all encumbrances including any rights, title, 

interest’, which will help shield buyers from 

situations as arose in the Greater-Noida incident 

where the acquisition of land for public purpose and 

its consequent sale to developers, was questioned in 

the court of law. 

4.93 In-spite of a few clauses in the Real Estate 

Bill which raise competition concerns, namely - the 

requirement of registration prior to advertising 

thereby limiting freedom of suppliers to advertise or 

market their goods, and reducing the ability of 

suppliers to compete by requiring information on 

supplier outputs and costs to be published, the Real 

Estate Bill should be enacted into law. The 

enactment of the Bill will benefit the developers and 

the consumers alike and is expected to create 

credibility and infuse more investment in the Real 

Estate market. 
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V. CONCLUSION AND AGENDA FOR COMPETITION POLICY 

ADVOCACY 

5.1 It is not difficult to comprehend that a 

slowdown in the construction industry has led to a 

slowdown in the country’s growth due to the various 

sectors that that real estate touches upon, from 

cement to steel to employment to wages. The 

approach to public policy, in a sector where the 

State has failed to deliver, will need to change, as 

the private developers are the only hope. 

5.2 Real Estate is the lead sector where a 

competitive market structure with a fast-track 

mechanism for approvals& development bodes well 

for the overall economic development of the 

Country. It contributes approximately 8% annually 

to the country’s GDP and is expected to contribute 

another 1% if the existing vacuum waiting to be 

harnessed for development is facilitated through 

greater clarity and alacrity in the approval process 

and by the setting up of a Regulator. 

5.3 Developers in Real Estate have contended 

that due to lack of transparency in the approval 

process, applicants have to make several visits to 

concerned officers at every level to access 

information about the status of files. Absence of 

clear timelines set by approving authorities for 

sanction of proposals and minimal use of 

Information Technology leads to delays in 

approvals. Developers are required to make 

personal visits at every stage of the approval process 

and unofficial costs are incurred by then to hasten 

the approval process. 

5.4 NUHHP, 2007 states that “a single window 

approach would be developed by the Urban Local 

Bodies/para-statals for approval of Building Plans and 

securing Certificates in collaboration with the Council of 

Architects or their State/UT chapters”. The 

recommendations of the Affordable Housing Task 

Force set up by the Government with the objective 

of coming up with model guidelines on Single 

window clearance is one of the important actions 

States need to initiate to infuse more interest in the 

sector. The approving authorities need to maintain 

time limit as prescribed in the rule book, and 

deemed approval be should be considered in case of 

delay. The documents required to be furnished by 

the developers for each approval should be clearly 

listed on the website of the approving authority to 

prevent any delay in incomplete applications. 

Developing a computerized system for submission 

of application forms with tracking facility would 

bring in transparency and efficiency in the approval 

system and will also help in reducing the personal 

interface with the government officials which will 

significantly help in containing unofficial costs for 

the developers.  

5.5 Bihar provides for a Model worthy of 

emulation by other States to cut-down on time 

delays for building plan approvals by authorizing 

‘Listed Registered/Certified Architects’ to sanction 

building plans. Amendment has been made in the 

Bihar Regional Development Rule 1982; Listed 

Registered Architects are now empowered to 

sanction the building plan up to 500 sq. meter area, 

thus facilitating an easy and hassle free 

administration. The State has shared guidelines 

with the architects for the process of certification of 

building plan approvals. 

Box 1: Single Window System 
 

There is an urgent need for a ‘single 

window system’ for project approvals 

by the ULB’s/Para-Statals, as provided 

under NUHHP, 2007, and consequent 

amendment of building bye-laws to 

reduce the stipulated time for plan 

approval. 
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5.6 Another successful example in 

streamlining building plan approvals is the 

Bangalore Municipal Corporation (Bruhat 

Bengaluru Mahanagara Palike), which is 

implementing the Online Building Plan Approval 

system (OBPAS) for sanction of building plans 

online. Under the proposed system, one can submit 

the plan for approval through online along with all 

necessary documents. The software is designed in 

such a way that it will automatically verify whether 

the plan is as per the stipulated rules (bye-laws and 

zonal regulations) or not. Approval will also be 

sanctioned online within the stipulated time. With 

respect to high-rises and commercial complexes, the 

BBMP’s Director of Town Planning will be the 

approving authority. “The online system is likely to help 

the BBMP gauge the building height and the 

proportionate setback left for within the area, apart from 

looking at the parking facility and the floor levels. It will 

not only make the approval process easy, but also ensure 

that rules are not violated,”66 and will weed out 

possibilities of violation when done manually. A 

user guide for Architects on Building Plan Scrutiny 

System is also available on the website of the 

Municipal Corporation.   

5.7 The online submission, perusal and 

approval of building plans, it can help local 

governance bodies like Municipal Corporations and 

Municipalities in automating the cumbersome 

process of scrutinizing the building plans and 

ensuring that they abide by the development rules 

and building bylaws. The online software reads the 

building entities from drawings submitted by 

architects in soft copies, geometrically maps each 

and every entity and produces relevant reports 

embedded with drawings. Not only does this system 

reduce paper work and save valuable time and 

efforts but also helps in standardizing the building 

drawing plan process. It also makes the whole 

process objective and transparent replacing the 

existing manual system which is prone to 

intentional and unintentional human errors. 

                                                          
66 Building plan approval a click away, Available at 
http://www.deccanherald.com/content/95803/building-plan-
sanction-click-away.html 

5.8 One of the reasons for the prevailing 

prices, which make real estate beyond the reach of 

most, is the banking costs, which can be addressed 

in by a change in identity of the sector for lending 

by financial institutions by according it an 

infrastructure status. FDI in Affordable housing 

should be permitted without any threshold, as the 

threshold prescribed leaves out most of Affordable 

Housing projects.  

5.9 The NUHHP, 2007 states that “Stamp Duty 

reforms should be initiated to bring incidence of duty in 

all States/UTs at par”. Lowering Cost through 

Rationalization of Stamp Duties which ranges from 

32% to 5% is a necessary reform, as high stamp duty 

has always been a major deterrent for people to 

declare actual value in the sale deeds and 

consequently the involvement of black money in 

property transactions. Reduction in duty would 

encourage more and more buyers and sellers of 

property to register their sale deeds at full value and 

thus help in eradication of black money in property. 

Rationalization of stamp duty is a state-level 

mandatory reform aimed at establishing an efficient 

real estate market with minimum barriers on 

transfer of property so that the property may be put 

to more productive use.67 In order to avoid paying 

exorbitant Stamp Duties for registration of 

properties, customers make transactions based on 

                                                          
67 Doing Business with City Governments, National Institute of 
Urban Affairs, Available at - http://www.niua.org/db_main.asp 

Box 2:   Infrastructure Status & 

FDI in Affordable Housing 
 

Infrastructure status to housing Large-

scale projects of a particular size, such 

as integrated townships, or those that 

serve a social cause, such as affordable 

housing, should be considered. This is 

expected to facilitate access to low-cost 

institutional funds and simultaneously 

permit the sector to leverage long-term 

funds. 

 

The threshold for FDI in Affordable 

Housing needs to be more realistic, to 

attract investments. 
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Power of Attorney, thereby creating a breeding 

ground for future title disputes. 

5.10 Reservation of Land/FAR for EWS/LIG 

housing as narrated above should be part of the 

overall Affordable Housing policy; consequently all 

expenses on construction of units for EWS/LIG 

housing in private development should be eligible 

for section 35AD deduction. Also, it would provide 

an added augmentation to affordable housing if 

projects, albeit developed on one’s own volition, are 

eligible for section 35AD deduction, and is not 

limited to those developed under a ‘scheme’ of the 

Government. 

5.11 The new Land Acquisition and 

Rehabilitation and Resettlement Bill, 2011, has the 

objectives of balancing the interest of the land 

owner and the land acquirer, where State would 

intervene to assist private developers in acquiring 

land, only if 80% of the land has been acquired by 

them. The West Bengal land acquisition policy 

further provides that the State shall not be involved 

in facilitating land acquisition for private parties. 

However, the developers contend as land acquired 

by the State and given to developers for 

development, is free from encumbrances, and there 

are no disputes regarding title, the preference is for 

acquiring land by the State. The industry contends 

that land acquisition for development of projects 

and challenges on the legality of acquisition has 

added to cost over-runs and states that if the Land 

Acquisition and Rehabilitation & Resettlement Bill, 

2011, is implemented in the current form, it will 

make acquisition of land for real estate impossible, 

with six times the value of land to be paid to land-

owners, and the requirement of eighty percent 

consent will make the acquisition procedure never 

ending. 

5.12 Though the proposed Land Acquisition, 

Rehabilitation & Resettlement Bill, 2011 has been 

prepared with laudable intentions (the necessity of 

which has been emphasized by the Hon’ble 

Supreme Court of India, more than once), it needs 

to balance the interest of both the land owners and 

the developers. To infuse more competition in the 

real estate sector and to see more developers willing 

to invest funds in real estate, to avoid legal 

wrangles, is to provide for a conclusive title system. 

5.13 The Land Reforms (LR) Division of the 

Ministry of Rural Development is implementing a 

Scheme National Land Records Modernization 

Programme (NLRMP) the aims of which are ‘to 

usher in a system of updated land records, automated 

Box 3: Stamp Duty Rationalization 
 

Lowering Cost through Rationalization 

of Stamp Duties is a necessary reform, 

as high stamp duty has always been a 

major deterrent for people to declare 

actual value in the sale deeds and 

consequently the involvement of black 

money in property transactions. 

Box 5: Enactment of the Model 

Land Titling Bill 
 

The difficulties that the new Land 

Acquisition Bill is likely to create for 

the real estate industry can be 

adequately addressed by legislating on 

the Model Titling Bill, so that 

establishment, administration and 

management of a system of conclusive 

property titles through registration of 

immovable properties can be put in 

place. 

Box 4: Reservation of Land/FAR, 

Affordable Housing Policy, & 

Deduction under Section 35AD of 

Income Tax Act 
 

Reservation of Land/FAR for EWS/LIG 

housing should be part of the overall 
Affordable Housing policy; 

consequently all expenses on 

construction of units for EWS/LIG 

housing in private development should 

be eligible for section 35AD deduction.  

 

Additionally, all private development 

towards affordable housing should 

receive support as envisaged under the 

Affordable Housing Policy. 
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and automatic mutation, integration between textual and 

spatial records, inter-connectivity between revenue and 

registration, to replace the present deeds registration and 

presumptive title system with that of conclusive titling 

with title guarantee’. The District has been taken as 

the unit of implementation, where all programme 

activities are to converge, vide which it is hoped that 

all districts in the country would be covered by the 

end of the 12th Plan period except where cadastral 

surveys are being done for the first time.68 

5.14 The Department of Land Reforms, 

Ministry of Rural Development has modified the 

earlier Model Land Titling Bill, 2010 with 

suggestions both nationally and internationally, and 

has come up with a revised Model Land Titling Bill, 

2010. The difficulties that the new Land Acquisition 

Bill is likely to create for the real estate industry can 

be adequately addressed by legislating on the Model 

Titling Bill, so that establishment, administration 

and management of a system of conclusive property 

titles through registration of immovable properties 

can be put in place. 

5.15 The recent judgment of the Hon’ble 

Supreme Court of India in the matter of ‘Suraj 

Lamp & Industries Pvt. Ltd. V State of Haryana & 

Another’69 held that the General Power of Attorney 

(GPA) method of immovable property sales is not a 

valid form of transfer of property. It stated that “a 

power of attorney is not an instrument of transfer in 

regard to any right, title or interest in an immovable 

property” and added that the judgment would not 

affect ‘genuine transactions’ under the GPA.  The 

Hon’ble Court has held that such transaction vide 

the GPA “makes title verification and certification of 

title, which is an integral part of orderly conduct of 

transactions relating to immovable property, difficult, if 

not impossible, giving nightmares to bonafide purchasers 

wanting to own a property with an assurance of good 

and marketable title” and also stated that “such 

transaction cannot be relied upon or made the basis for 

mutations in Municipal or Revenue Records.” The Court 

reiterated that “immovable property can be legally and 

                                                          
68 Available at - http://dolr.nic.in/land_reforms1.htm 

69 Special Leave Petition (C) No.13917 of 2009, Suraj Lamp & 
Industries Pvt. Ltd. V State of Haryana & Another, Available at - 
http://judis.nic.in/supremecourt/imgs.aspx 

lawfully transferred /conveyed only by a registered deed 

of conveyance.” 

5.16 The judgment is a step in the right 

direction and will help curb evasion of stamp duties, 

registration charges & capital gains tax, and use of 

black money in real estate transactions. It is also 

likely to save people from being cheated by 

unscrupulous owners selling the same property to 

several people, and ensure clear title. The Court 

states that the judgment is a reiteration of the well 

settled legal principle for property transfer. 

However, this is a first step towards insuring clear 

title to properties being transferred in India, and 

the enactment of the Titling Bill and its consequent 

implementation along with online records and 

mutation is expected to clean up the entire 

landscape of title disputes due to defective title. 

5.17 The Urban Local Bodies are important 

stakeholders in the entire setting of Real Estate 

development, and its empowerment and capacity 

building is as important as is of the other 

stakeholders. The recommendations of the Second 

Administrative Reforms Commission (ARC) that 

Box 6: Role of ULB’s  
 

Functions under Articles 243G and 

243W of the Constitution of India 

should be mandatorily transferred to 

the Municipal Authorities accompanied 

by constitutionally prescribed 

mandatory local government ‘finance’ 

list containing revenue/financing 

sources, as they are important 

stakeholders in the development of the 

sector. 

 

The dependence on the Urban Local 

Bodies by the development of real 

estate for External Development 

coupled with the time lag in getting 

approvals appear to limit the scope for 

competition, and is a breeding ground 

for extra legality in operation. Thus a 

system by which the Municipalities can 

be held accountable should be 

instituted, along with the passing on of 

mandatory responsibility along with 

finances under Articles243G - 243W 

and Article 243X respectively, of the 

Constitution of India. 
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‘devolution should be based on the broad principles of 

subsidiarity, and local governments at the appropriate 

level should be vested with adequate powers and 

authority to enable them to function as institutions of 

self-government in respect of functions that can be 

performed by the local level’ and therefore the 

functions under Articles 243G and 243W of the 

Constitution of India should be mandatorily 

transferred to the Municipal Authorities. However, 

mandatory vesting of responsibilities will not in 

itself lead to ushering in an effective 

decentralization and emergence of the ‘third-tier’ 

and a vibrant grassroots level pillar of democracy, 

until the finances are simultaneously devolved on 

the local bodies by their State Governments.  

5.18 Article 243X of the Constitution stipulates 

that the State Legislature ‘may, by law, authorize a 

Municipality to levy, collect and appropriate such taxes, 

duties, tolls and fees in accordance with such procedure 

and subject to such limit; assign to a Municipality such 

taxes, duties, tolls and fees levied and collected by the 

State Government for such purposes and subject to such 

conditions and limits; provide for making such grants-in-

aid to the Municipalities from the Consolidated Fund of 

the State; and provide for the constitution of such Funds 

for crediting all moneys received, respectively, by or on 

behalf of the Municipalities and also for the withdrawal 

of such moneys therefrom, as may be prescribed by law’.  

5.19 Thus, if the provisions above providing for 

grants-in-aid continue as not-mandatory while the 

assignment of functions become mandatory, the 

local bodies will be in an awkward position with 

mandatorily prescribed functions but with financing 

sources at the mercy of the States. Thus 

constitutionally prescribed mandatory local 

government ‘function’ list should be accompanied 

by constitutionally prescribed mandatory local 

government ‘finance’ list containing 

revenue/financing sources commensurate with the 

functional responsibilities mandated. 

5.20 The dependence on the Urban Local 

Bodies by the development of real estate for 

External Development coupled with the time lag in 

getting approvals appear to limit the scope for 

competition, and is a breeding ground for extra 

legality in operation. Thus a system by which the 

Municipalities can be held accountable should be 

instituted, along with the passing on of mandatory 

responsibility along with finances under Articles 

243G-243W and Article 243X respectively, of the 

Constitution of India.  

5.21 As rental housing is a global alternative to 

the “home seekers and the house providers alike” a 

review of existing legislations which govern the 

same is important. The NUHHP, 2007 states that “A 

Model Rent Act will be prepared by the Government of 

India to promote rental housing on the principle that rent 

of a housing unit should be fixed by mutual agreement 

between the landlord and the tenant for a stipulated lease 

period prior to which, the tenant will not be allowed to be 

evicted and after the expiry of the said lease period, the 

tenant will not be permitted to continue in the said 

housing unit.”  

5.22 The very basis of rent control legislation, 

has long served its purpose. The Ministry of 

Housing has prepared a draft Model Residential 

Tenancy Act to assist state in formulating State 

specific legislation on Rent, based on the principle 

enshrined in the NUHHP, 2007.  In addition, it is 

important that no class of rental property should be 

exempt from the applicability of the law, as the fast-

track dispute resolution mechanism should be 

available to all classes of landlords and tenants that 

will help free courts from the burgeoning number of 

rent disputes. Rental housing is the solution to un-

affordability in the real estate residential sector, and 

if free from rent control, will channelize a lot of 

investment into this sector. This one single move is 

expected to release enormous number of housing 

stock in the market, and also to propel private 

Box 7: Rent Control Laws 
 

As rental housing is a global alternative 

to the ‘home seekers and the house 

providers alike’ an overhaul of State 

legislations on ‘rent’ based on the 

NUHHP, 2007 is an important reform 

to be carried out for development of the 

sector.  
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developers to invest in rental housing. 

5.23 Land and Colonization are State subjects, 

and therefore policies, laws and regulations made 

by the States assume significance. Enormous 

competition can be channelized in the real estate 

sector by weeding out anti-competitive clauses in 

these laws and regulations that impede its growth 

and cause most prospective developers to shy away, 

making the sector the fiefdom of the big and 

wealthy.   

5.24 On review of the Haryana based laws, 

namely the Haryana Development and Regulation 

of Urban Areas Act, 1975 read with Haryana 

Development and Regulation of Urban Areas Rules, 

1976 clearly suggest that a competition impact 

assessment of all States laws and regulations related 

to Real Estate should be undertaken by the States in 

consultation with the Ministry of Corporate 

Affairs/National Competition Council that relate to 

Real Estate. The revision of a few provisions of the 

Haryana Development and Regulation of Urban 

Areas Act, 1975 can attract many a willing investors 

sitting on the edges to invest in setting up colonies 

in the State of Haryana.  

5.25 An analysis of the Rajasthan Affordable 

Housing Policy, 2009 and the Rajasthan Township 

Policy, 2010 throw up instances of rigid eligibility 

requirements in selection of developers, which in 

turn create huge entry barriers. To motivate new 

entrants and to guide further investments, the 

policies of all the States on Real Estate will have to 

be reviewed and overhauled to provide for a level 

playing field, for which a review of all States Real 

Estate policies needs to be undertaken. High 

thresholds in terms of investment corpus, years of 

experience in the sector and minimum number of 

manpower as prescribed, inhibit competition in the 

sector. The threshold should be reasonable in order 

to allow entry of new and willing developers. The 

policy should not be directed at protecting firms 

from competition but rather ensuring that 

consumers receive the maximal benefits from 

competition.70 

5.26 The orders by the Competition 

Commission have reinforced the fundamental 

lacuna prevalent in the real estate market, of one-

sided agreement, due to the dominant position 

exercised by developers, in a market that is 

staggered and lopsided with demand out-

numbering supply.  

5.27 The draft Real Estate (Regulation & 

Development) Bill, 2011 tries to correct most 

existing market distortions as was highlighted in the 

two orders passed by the Competition Commission 

of India. For instance the draft Bill defines interest 

in section 2 (m) as ‘the rate of interest payable by the 

promoter or the allottee as the case may be, under the 

agreement for sale for default by either party’; 

                                                          
70 Land Use Restrictions as Barriers to Entry, 2008, OECD Policy 

Roundtables 

Box 8: Competition Impact 

Assessment of all State Laws 

applicable to Real Estate 
 

Review of the Haryana based laws, 

namely the Haryana Development and 

Regulation of Urban Areas Act, 1975 

read with Haryana Development and 

Regulation of Urban Areas Rules, 1976 

clearly suggest that a competition 

impact assessment of all States laws 

and regulations related to Real Estate 

should be undertaken by the States in 

consultation with the Ministry of 

Corporate Affairs/National 

Competition Council. 

Box 9: Competition Impact 

Assessment of all State Policies 

applicable to Real Estate 
 

Review of the Rajasthan Affordable 

Housing Policy, 2009, Rajasthan 

Township Policy, 2010 and Punjab 

Housing & Habitat Policy, 2008 clearly 

suggest that a competition impact 

assessment of all States policies related 

to housing & Real Estate should be 

undertaken by the States in 

consultation with the Ministry of 

Corporate Affairs/National 

Competition Council. 
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Explanation: for this sub-section the rate of interest 

chargeable from the allottee by the promoter shall not be 

more than the rate of interest which the promoter would 

be liable to pay the allottee in case of default’. The Bill 

thereby restricts abuse of this important clause 

usually found in all real estate agreements. 

5.28 The draft Bill mandates the promoter to 

declare ‘the period of time within which the he 

undertakes to complete the project or phase thereof, 

provided it is within the period of sanction by the 

competent authority’ and further that ‘the amounts 

received for the real estate project from the allottees 

would be deposited in a no-lien separately designated 

bank account and would be used only for that project’. 

The Bill allows extension of registration of the 

project of the developers, which is restricted to 

maximum two yearly renewals. Thus the law 

mandates that the projects will have to be 

completed in the time specified by the promoter in 

his declaration; though he may be allowed two extra 

years, yearly renewals, on the ground that delay in 

completion of the proposed project was for reasons 

beyond his control. The section has in a way 

attempted to ensure that builders complete their 

projects in the time affirmed by them at the time of 

registration with the Authority. 

5.29 The Bill provides for online declaration of 

all project details, including a list of documents 

specified, which would help create transparency in 

project development, by making step by step 

information available to the allottees, and the 

prospective buyers. The mandatory disclosures also 

requires that the ‘proforma of the agreements proposed 

to be signed with the allottees’ should also be uploaded 

on the site of the Regulatory Authority. In addition, 

the Bill provides that ‘a promoter shall not accept any 

sum of money as an advance payment or deposit, from a 

person without first entering into a written agreement 

for sale’ and ‘the agreement shall be in such form as may 

be prescribed and specify the particulars of development 

of the project including the construction of building and 

apartments, along with specifications and external 

development, works, the dates and the manner by which 

payments towards the cost of the plot, building or 

apartment are to be made by the allottees and the date on 

which the possession of the plot, building or apartment is 

to be handed over and such other particulars, as may be 

prescribed’. This one provisions along with online 

disclosure of the proforma of the agreement to be 

signed by the parties (developer and allottee) is 

likely to weed out most of the contentions raised in 

the Belaire’s Owners Association case at the 

Competition Commission of India. However, it is 

suggested that rather than the Model Agreement 

being a part of Rules under the Act over which both 

the Centre and the State (Appropriate Government) 

can make rules, it would be prudent to provide for 

the Model Agreement in the Act itself so that the 

same is universally adopted throughout the 

Country. 

5.30 The draft Real Estate Bill is forward 

looking and address most of the concerns that 

plague consumer interest in the real estate sector, 

from defining ‘interest’ to mean the rate of interest 

payable by the promoter or the allottee as the case 

may be in case of default, and the rate of interest 

payable by the allottee would not be more than that 

payable by the promoter, complete disclosure of all 

project details, a self-declared time period within 

which the developer will complete his project (with 

maximum two yearly renewals), an escrow account 

mandating that the developer deposit 70% of the 

funds received from the allottees/buyers in a 

separate bank account to be used only for that 

project, provision for huge monetary penalty for 

violation of terms of agreement etc. All these 

provisions along with the Model Agreement would 

go a long way in introducing semblance in a sector, 

which has constantly violated commitments by 

reneging on contractual obligations and has been 

hitherto an un-regulated market. 

5.31 The Draft National Competition Policy, 

2011 provides that ‘where a separate regulatory 

arrangement is set up in different sectors, the functioning 

of the concerned sectoral regulator should be consistent 

with the principles of competition as far as possible. Also 

there should be an appropriate coordination mechanism 

between the Competition Commission of India and 

sectoral regulators to avoid overlap in interpretation of 

competition related concerns.’ The draft Real Estate 

Bill in section 33 (Power of Authority), provides that 

the Regulatory Authority ‘if in the course of 
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proceedings is faced with an issue relating to an 

agreement, action, omission, practice or procedure that 

either has an appreciable prevention, restriction or 

distortion of competition in connection with the 

development of the real estate sector, or has the effect of 

market power of monopoly situation being abused, the 

Authority may make a reference to the Competition 

Commission of India.’ 

5.32 The Real Estate Bill respects sectoral 

responsibilities and provides that ‘the Authority may 

if it deems fit refer to the Competition Commission of 

India, any agreement, action, omission, practice or 

procedure that- has as its objective or effect an 

appreciable prevention, restriction or distortion of 

competition in connection with development of a real 

estate project, or has agreements, practices or procedures 

effecting prevention or restriction of competition, or has 

effect of market power of monopoly situation being 

abused for affecting interest of allottees adversely’. 

5.33 The draft Bill though tries to correct most 

of the existing market distortions, as was 

highlighted in the judgments of the Competition 

Commission of India, it should make disclosure of 

all EWS/LIG units constructed/reserved by the 

developers and an upto date status of 

allotment/sale of these units, mandatory in order to 

ensure that constructed units are allotted to the 

intended beneficiaries and not diverted to be sold as 

studio apartments. This would help create 

transparency in affordable housing development, 

which the developers are mandated to do under the 

reservation policy of the Government. Additionally 

the real estate agents should be brought within the 

ambit of the Bill because the amount home sellers 

pay their real estate broker is built into the home 

sales price, which both home buyers and sellers 

bear this expense71. 

5.34 Nevertheless, the Bill should be enacted 

forthwith ‘to promote planned, healthy, transparent, 

efficient and competitive development, sale and transfer 

of immovable properties and with a view to ensure 

proper transfer of title, protection of public interest, 

social and economic planning in the real estate sector’, 

with is likely to enthuse confidence in investors as 

                                                          
71 Competition in Real Estate Brokerage Industry, Report by 

Federal Trade Commission & U.S. Department of Justice, April 

2007 

well as consumer, who till now shy away from this 

sector, for want of a Regulator.  

5.35 However, the developers are of the view 

that, though the Bill mandates huge responsibilities 

on the developers for timely completion of projects, 

it has completely ignored the responsibilities of 

local bodies, the slack fulfilment of which leads to 

time over-runs. The Planning Commission too has 

extended this debate by suggesting that ‘a formal 

system for enabling private participation in the provision 

of municipal services will provide access to the skills 

required for improving the efficiency of urban services 

and make them self-sustaining in the long run.’72 

5.36 Nevertheless, what is important is that an 

overhaul of the legislations and policies that inhibit 

this sector, mainly at the State level, will help infuse 

competition, mainly by allowing more players, more 

options to the buyers/consumers, easy 

transferability, business regulations by reducing 

delays in projects deliverables, and by creating a 

huge stock to cater to the imbalance between 

demand and supply. 

5.37 To provide a level playing field to the new 

players and the incumbent, and to attract foreign 

investment in the Real Estate sector, the 

Government needs to pro-actively set up the Real 

Estate Regulators by enacting the Real Estate 

                                                          
72 Available at - 
http://planningcommission.gov.in/plans/planrel/fiveyr/10th/volu
me2/v2_ch7_6.pdf 

Box 10: Real Estate (Regulation & 

Development) Bill, 2011 
 

The Real Estate (Regulation & 

Development) Bill, 2011 should be 

enacted forthwith ‘to promote planned, 

healthy, transparent, efficient and 

competitive development, sale and 

transfer of immovable properties and 

with a view to ensure proper transfer of 

title, protection of public interest, 

social and economic planning in the 

real estate sector, which is likely to 

enthuse confidence in investors as well 

as consumers, who till now shy away 

from this sector, for want of a 

regulator.  
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(Regulation & Development) Bill, 2011. It is 

expected that the enactment of the Real Estate Bill 

will make the Real Estate market modern, efficient 

and safer for both the developers and the allottees, 

and is the first and most important step to move 

towards a more balanced and orderly functioning of 

the real estate market. If India wishes to stay ahead 

in the economic race, there is a strong need to 

improve the regulatory environment to facilitate 

real estate development.73 

5.38 Imposition of service tax is an added 

burden to the disquiet generated due to VAT 

imposed on real estate transactions. Imposition of 

Service tax and VAT on Real Estate makes the 

sector un-competitive due to astronomical cost 

addition and rising prices, which in turn has added 

to the burden of home buyers. It is expected that the 

proposed Goods and Service Tax will help clear the 

cobwebs on the imposition of double taxation in this 

sector. 

5.39 Industry analysts believe that with a little 

streamlining, fast-track approvals, and the setting 

up of a Regulator, real estate in itself could 

contribute an additional one percent to the 

country’s GDP. The employment possibility is 

amazing and the multiplier effect construction/ real 

estate has on other industries is un-comparable. 

The real estate sector has the potential not only to 

                                                          
73 Realty Decoded, FICCI-Ernst & Young – Indian Real Estate 
Report 2010 
 

contribute more to the national growth, but also to 

absorb a large workforce.  

5.40 An added support has been received to the 

policy momentum in a judgment of the Hon’ble 

Supreme Court in a case relating to ‘construction 

workers’ upholding the validity of the 2% levy on 

cost of all construction provided under the Building 

and Other Construction Workers Welfare Cess Act, 

1996, as an important ‘social welfare measure’, 

which could not be termed ‘tax’, thereby providing 

security to another section of important 

stakeholders, the ‘construction workers’ in the real 

estate milieu.74 

5.41 It is important that the Central Ministries 

dealing with the subject, and most importantly 

States be asked to carry out a competition impact 

assessment of all laws and policies that prohibit the 

growth of the real estate sector, under the umbrella 

of the prospective National Competition Council. 

This report is a sample study of the many laws that 

are applicable to the sector, which vastly differ from 

state to state, and is a case to persuade that there 

are a plethora of laws and policies that have the 

potential to exert anti-competitive pressures on the 

sector. An initiative by the Centre and States needs 

to be taken up respectively, to modify anti-

competitive provisions in the policies and laws that 

are within their realm, in order to re-orient the 

legislative and policy landscape within which real 

estate operates. 

5.42 If the huge backlog with the rising demand 

is to be met, at least in the Affordable Housing 

Sector, the Government will have to adopt a slew of 

measures on a fast pace, with the rising 

urbanization/migration. Priority sector lending, 

FDI policy change, tax concessions beyond 

government schemes for the affordable housing 

segment, clubbing Affordable Housing in 

Partnership with reservation of land/FAR for 

EWS/LIG housing, rationalization of Stamp Duties, 

Reduction in External Development Charges, 

setting up of a Real Estate Regulator, Rental 

                                                          
74 Civil Appeal No. 1830 of 2008, Ms. Dewan Chand Builders & 
Contractors v. Union of India & Ors., Available at - 
http://judis.nic.in/supremecourt/helddis3.aspx 

Box 11: Rationalization of Tax on 

Real Estate Sector 
 

Imposition of service tax is an added 

burden to the disquiet generated due to 

VAT imposed on real estate 

transactions. Imposition of Service tax 

and VAT on Real Estate makes the 

sector un-competitive due to 

astronomical cost addition and rising 

prices, which in turn has added to the 

burden of home buyers. It is expected 

that the proposed Goods and Service 

Tax will help clear the cobwebs on the 

imposition of double taxation in this 

sector. 
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Housing Stock creation by annulling the existing 

rent control laws, single window system, and 

streamlining of State laws applicable to the sector, 

would go a long way in infusing competition in the 

sector. 

5.43 No city can truly be said to be developed 

(read in ‘real estate’ terms) unless all its populace is 

housed, and a multi pronged approach with a mix of 

ownership, rental, and rental to ownership needs to 

be adopted. Real Estate developers are important 

stakeholders in the growth story of the Nation, and 

the onus lies on the State to provide for a more 

competitive and reasonable platform for them to 

operate from. 

5.44 There is an overall need of change in 

perception towards real estate development in 

general and real estate developers in particular. 

With a few pro-active steps, getting the States on 

board, to overhaul their state specific legislation, 

the enactment of the Real Estate Bill, and the 

consequent setting up of Regulatory Authorities in 

every State, a new endeavour to infuse competition 

and drive out illegality in real estate transactions is 

likely to take place. 

5.45 The study further recommends revision in 

the said statutes, rules, regulations, policies and 

their implementation procedures to seize anti-

competitive practices. The report provides 

illustrative examples of laws, regulations and 

policies which either exert or have the potential to 

exert anti-competitive effects, so that a detailed 

analysis of all laws and policies that apply to the real 

estate sector may be carried out in consultations 

with the States across the country, to create a more 

inductive environment for prospective entrants and 

investment. 

5.46 The Second Administrative Reforms 

Commission (ARC) Recommendation (2007), 

recommends that “each Ministry/Department may 

undertake an immediate exercise to identify areas where 

the existing ‘monopoly of functions’ can be tempered with 

competition. A similar exercise may be done at the level of 

State Governments and Local Bodies. This exercise may 

be carried out in a time bound manner, say in one year, 

and a road map laid down to reduce ‘monopoly’ of 

functions. The approach should be to introduce 

competition along with a mechanism for regulation to 

ensure performance as per prescribed standards so that 

public interest is not compromised.” 

5.47 Also, the draft National competition 

Policy, 2011, reiterates that the line Ministry, 

including the concerned Department at the State, 

and the sub-State Authority dealing with Real 

Estate, set up an in-house cell to undertake 

Competition Impact Assessment of various policies, 

statures, regulations/rules enforced by them 

including before any proposed law, policy or 

regulation is finalised, and aligning public 

procurement regulations and practices with 

competition principles, with technical assistance 

when in need form the proposed National 

Competition Policy Council, so that they can be 

made competition-friendly as far as possible. 

5.48 The judgment of the Hon’ble Supreme 

Court of India in the cases of ‘Suraj Lamp & Industries 

Pvt. Ltd.’; ‘Atma Ram Chauhan and Others’; & ‘Dewan 

Chand Builders & Contractors’, and the order of the 

Competition Commission of India in the case of 

‘Belaire Owner’s Association’ has together set the tone 

for reforms and buttressed the need to infuse 

competition in the sector. It is now incumbent upon 

the Government to seize the moment to provide the 

needed momentum to the sector. 
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ANNEXURE: Legislative Inventory Reviewed 

1. Central Policies, Laws, Draft Bills 

& Model Provisions 

� National Urban Housing & Habitat Policy, 2007 

� Draft National Rural Housing & Habitat Policy 

� Guidelines for Affordable Housing Policy in Partnership 

� Consolidate Foreign Direct Investment Policy (Effective from 

April 1, 2011), (Ministry of Commerce and Industry) 

� Monetary Policy for Lending to the Real Estate sector &Lending 

by Banks to home buyers 

� Fiscal Policy (Service Tax - Finance Act, 2010 etc.  

� Section 35AD under the Income Tax Act, 1961 (as amended by 

Finance Act, 2011) 

� Model Rent Control Legislation, 1992 

� Draft Model Residential Tenancy Bill, 2011 

� Draft Real Estate (Regulation of Development) Bill, 2011 

� Draft Model Provisions for Reservation of Land/FAR 

� Draft Model Land Titling Bill, 2011 

2. Select State Government Policies � Kerala State Housing Policy, 2011 

� Punjab Housing Policy, 2008 

� Rajasthan Affordable Housing Policy, 2009 

� Rajasthan Township Policy, 2010 

3. Central Acts as applicable to Real 

Estate 

� Land Acquisition Act, 1894  

� Land Acquisition & Rehabilitation and Resettlement Bill, 2011 

� Indian Contract Act, 1872 

� Special Relief Act, 1963 

� The Indian Easements Act, 1882 

� Indian Registration Act, 1908 read along-with Registration 

(Haryana Amendment) Act, 1966 

� The Transfer of Property Act, 1882 

� Consumer Protection Act, 1986 

� Indian Stamp Act, 1889 read along-with Indian Stamp (Haryana 

Amendment) Act, 1979 

� Urban Land (Ceiling and Regulation) Act, 1976 & Urban Land 

(Ceiling And Regulation) Repeal Act, 1999 

� The Benami transactions (prohibition) act, 1988 & Benami 

Transactions Amendment Bill, 2011 

� The Building & Other Construction Workers (Regulation of 

Employment and Conditions of Service) Act, 1996 

� The Building & Other Construction Workers’ Welfare Cess Act, 

1996 
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4. Rent Control Act enacted by 

States/UTs 

� Delhi Rent Control Act, 1958 

� Delhi Rent Act, 1995 

� Delhi Rent (Amendment) Bill, 1997 

� Karnataka Rent Act, 1999 

� East Punjab Urban Rent Restriction Act, 1949 

� Haryana Urban (Control of Rent and Eviction) Act, 1973 

5. Local State laws related to Real 

Estate 

� Haryana Urban Development Authority Act, 1977 

� Punjab Scheduled Roads and Controlled areas (Restriction of 

Unregulated Development) Act, 1963 

� The Haryana Development and Regulation of Urban Areas Act, 

1975 

� Haryana Development and Regulation of Urban Areas Rules, 

1976 

� The Punjab New (Capital) Periphery Control Act, 1952 

� Haryana Municipal Corporation Act, 1994 

� Haryana Apartment Ownership Act, 1983 

� Haryana Housing Board Act, 1971 

� Haryana Value Added Tax Act, 2003 

6. Orders passed by the Competition 

Commission of India & Order 

passed by the Hon’ble Competition 

Appellate Tribunal in cases 

relating to Real Estate 

� Belaire Owner's Association v. DLF Limited and HUDA 

� DLF Park Place Residents v. DLF Limited 

� M/S DLF Limited v. Competition Commission of India & Ors. 
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